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ABOUT THIS DOCUMENT

In 2011, the United Nations Human Rights Council unanimously endorsed the UN Guiding Principles on Business and

Human Rights, a set of guidelines for States and companies to prevent and address human rights abuses committed in

business operations. This document summarises the content of the UN Guiding Principles and describes the mandate of

the UN Working Group on Business and Human Rights, which has been established to aid in their implementation.

BACKGROUND

Preventing and Addressing
the Human Rights Impacts of
Businesses

Business enterprises can profoundly impact the human
rights of employees, consumers, and communities wherever
they operate. These impacts may be positive, such as
increasing access to employment or improving public
services, or negative, such as polluting the environment,
underpaying workers, or forcibly evicting communities.

For decades, local communities, national governments and
international institutions have debated the responsibility
of companies in managing these adverse impacts and the
role of governments in preventing them.

In 2008, the United Nations endorsed the ‘Protect, Respect
and Remedy Framework’ for business and human rights.
This framework was developed by the then-Special
Representative of the UN Secretary General, Professor
John Ruggie, following three years of research and
worldwide consultations with businesses, civil society,
governments and victims of corporate human rights abuses.

The UN Framework unequivocally recognises that States
have the duty under international human rights law to
protect everyone within their territory and/or jurisdiction
from human rights abuses committed by business
enterprises. This duty means that States must have
effective laws and regulations in place to prevent and
address business-related human rights abuses and ensure
access to effective remedy for those whose rights have
been abused.

The UN Framework also addresses the human rights
responsibilities of businesses. Business enterprises have
the responsibility to respect human rights wherever

they operate and whatever their size or industry. This
responsibility means companies must know their actual

or potential impacts, prevent and mitigate abuses, and
address adverse impacts with which they are involved. In
other words, companies must know—and show—that they
respect human rights in all their operations.

Importantly, the UN Framework clarifies that the
corporate responsibility to respect human rights exists
independently of States’ ability or willingness to fulfil
their duty to protect human rights. No matter the
context, States and businesses retain these distinct but
complementary responsibilities.

The UN Framework also recognises the fundamental

right of individuals and communities to access effective
remedy when their rights have been adversely impacted
by business activities. When a business enterprise abuses
human rights, States must ensure that the people affected
can access an effective remedy through the court system
or other legitimate non-judicial process. Companies, for
their part, are expected to establish or participate in
effective grievance mechanisms for any individuals or
communities adversely impacted by their operations.

|
No matter the context, States

and businesses retain distinct but
complementary responsibilities.

Protect, respect, remedy. Each of these simple terms hides
a complicated reality. In 2011, the UN Human Rights
Council unanimously endorsed the UN Guiding Principles
on Business and Human Rights, a set of guidelines that
operationalize the UN Framework and further define
the key duties and responsibilities of States and business
enterprises with regard to business-related human rights
abuses. Following the endorsement, the UN Working
Group on Business and Human Rights, consisting of

five independent experts, was appointed to guide the
dissemination and implementation of the UN Guiding
Principles.
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MAKING RIGHTS A REALITY
The UN Guiding Principles on
Business and Human Rights

The Guiding Principles contain three chapters, or pillars:
protect, respect and remedy. Each defines concrete,
actionable steps for governments and companies to
meet their respective duties and responsibilities to
prevent human rights abuses in company operations and
provide remedies if such abuses take place.

The State Duty to Protect

The Guiding Principles affirm that under existing
international human rights law, States have the duty

to protect against human rights abuses by all actors

in society, including businesses. This means States must
prevent, investigate, punish and redress human rights
abuses that take place in domestic business operations.
Furthermore, The Guiding Principles recommend that States
set clear expectations that companies domiciled in their
territory/jurisdiction respect human rights in every country
and context in which they operate.

The corporate responsibility to
respect applies to all internationally
recognized human rights.

The Guiding Principles include operational provisions

that recommend concrete actions for States to meet their
duty to protect human rights in the context of business
operations. This includes enacting and enforcing laws
that require businesses to respect human rights; creating
a regulatory environment that facilitates business respect
for human rights; and providing guidance to companies on
their responsibilities. The Guiding Principles also stipulate
that States should ensure that policies are coherent across
departments and functions, and that their participation in
multilateral institutions is aligned with their human rights
obligations.

The human rights obligations of States, from providing
security to delivering utilities, are not voided when such
functions are carried out by state-owned or private
business enterprises. As conflict-affected areas pose a
heightened risk of gross human rights abuses, including

by businesses, the Guiding Principles stipulate that States
(home and host) should provide guidance, assistance and
enforcement mechanisms to ensure that business enterprises
are not involved with such abuses in conflict-affected

aredas.

The Corporate Responsibility to Respect

The Guiding Principles clarify what is expected of
business enterprises with regard to human rights and
outline the process through which companies can identify
their negative human rights impacts and demonstrate that
their policies and procedures are adequate to address
them.

The Guiding Principles affirm that business enterprises
must prevent, mitigate and, where appropriate, remedy
human rights abuses that they cause or contribute to.
Businesses must seek to prevent or mitigate any adverse
impacts related to their operations, products or services ,
even if these impacts have been carried out by suppliers
or business partners.

The responsibility to respect applies to all internationally
recognized human rights expressed in the International
Bill of Human Rights and the International Labour
Organization Declaration on Fundamental Principles and
Rights at Work. Though the actions businesses need to
take to meet the responsibility to respect will depend on
their scale or complexity, the responsibility itself applies
to all businesses regardless of size, sector or location.

To meet the responsibility to respect, business enterprises
must have the necessary policies and processes in place.
The Guiding Principles identify three components of this
responsibility. First, companies must institute a policy
commitment to meet the responsibility to respect human
rights. Second, they must undertake ongoing human rights
due diligence to identify, prevent, mitigate and account
for their human rights impacts. Finally, they must have
processes in place to enable remediation for any adverse
human rights impacts they cause or contribute to.

Human rights due diligence refers to the process of
identifying and addressing the human rights impacts of

a business enterprise across its operations and products,
and throughout its supplier and business partner networks.
Human rights due diligence should include assessments

of internal procedures and systems, as well as external
engagement with groups potentially affected by its

operations.
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The Guiding Principles state that companies should
integrate the findings of their human rights due diligence
processes into policies and procedures at the appropriate
level, with resources and authority assigned accordingly.
Companies should verify that this objective is achieved by
constantly monitoring and evaluating their efforts. Finally,
companies should be prepared to communicate how they
address their human rights impacts, including to those
groups most likely to be affected.

Where businesses identify that they have caused or
contributed to adverse impacts, they should cooperate in
remediation through legitimate processes.

Access to Remedy

One of the fundamental principles of the international
human rights system is that when a right is violated,
victims must have access to an effective remedy. The
Guiding Principles affirm that the State duty to protect
rights includes ensuring that when human rights are
violated by companies within their territory and/or
jurisdiction, the State must ensure access to an effective
remedy for those affected.

The state duty to provide access to effective remedy
includes taking appropriate steps to ensure that
State-based domestic judicial mechanisms are able to
effectively address business-related human rights abuses,
and do not erect barriers (such as administrative fees

or lack of language interpreters) that prevent victims
from presenting their cases. It does not simply mean that
countries should fortify their court systems. States should
also provide effective and appropriate non-judicial
grievance mechanisms with the capacity to hear and
adjudicate business-related human rights complaints as
part of a comprehensive State-based system for remedy.

The access to remedy principles do not only apply to
States. They also stipulate that business enterprises should
provide for, or participate in, effective mechanisms for
fielding and addressing grievances from individuals

and communities who may be adversely impacted by

the company’s operations. They further maintain that
multistakeholder and other collaborative initiatives based
on human rights-related standards can also contribute to
providing effective access to remedy.

The Guiding Principles set out a list of effectiveness
criteria for state- or company-based non-judicial
grievance mechanisms. These criteria stipulate that
effective grievance mechanisms should be legitimate,

When human rights are violated by
companies, governments must provide
a robust and appropriate remedy for
those affected.

accessible, predictable, equitable, transparent and
rights-compatible. Simply put, they must provide
genuine remedies for victims of human rights violations
by companies and must not amount to communications
or political exercises. Operational-level mechanisms
should be based on engagement and dialogue with the
stakeholder groups whose rights they seek to remedy.

TOWARD IMPLEMENTATION

The UN Working Group on
Business and Human Rights

The UN Working Group on Business and Human Rights
consists of five independent experts, appointed for a
three-year term. The Working Group is mandated by
the UN Human Rights Council to ensure that the Guiding
Principles described above are widely disseminated,
robustly implemented and firmly embedded in
international governance.

The Working Group is mandated to consult with all
relevant stakeholders, identify best practices in ongoing
implementation efforts, promote capacity-building, issue
recommendations on legislation and policies related to
businesses, and conduct country visits. The Working Group
is also mandated to integrate a gender perspective

and pay special attention to vulnerable groups such as
indigenous people and children.

The Working Group will hold an Annual Forum on Business
and Human Rights every December. The purpose of the
Forum is to allow representatives of States, businesses

and civil society to discuss trends and challenges in the
implementation of the Guiding Principles and to promote
dialogue, cooperation and sharing of good practices. The
Working Group reports its activities to the UN Human
Rights Council and the General Assembly every year.

For the full text of the Guiding Principles, see OHCHR.org

For more information, contact the OHCHR Secretariat
wg-business@ohchr.org

Creative Commons images from United Nations photobank
and flickr users adamsofen and Haakan Dahlstrom
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Abstract: In today’s world, the energy sector is considered the backbone of any economy and plays
a key role in carbon trading markets and mitigation actions. This study explores the impact of
CSR governance on carbon footprints and the social performances of the energy sector. Using an
international sample of 45 countries from 2002 to 2017, we find that the existence of a CSR committee
improves the firm’s social responsibility and effectively mitigates the carbon footprint. Further, our
results present that a large CSR committee with more experienced board members are effective to
implement sustainable business practices. Furthermore, a CSR committee with experienced board
members does not mitigate the environmental and social concerns, when energy firms have more
powerful CEOs. Collectively, our evidence indicates that the existence of CSR governance is favorable
to focus on social issues than environmental ones.

Keywords: CSR committee; carbon footprint; social performance; environmental performance;
sustainable development; energy sector

It’s time for a sustainable energy policy which puts consumers, the environment,
human health, and peace first.

Dennis Kucinich (Former US representative)

1. Introduction

In September 2015, the UN General Assembly gathered as part of the 70th session
and adopted Sustainable Development Goals (SDGs) which aim to develop a universal
sustainability program “of people, by people and for people” which is the vision with
the United Nations Educational, Scientific, and Cultural organization’s (UNESCO) active
presence. The essence of these goals is a global agreement which aims to respond to poverty,
protect the planet by different sustainable means, and ensure inhabitants” peace.

The SDGs set is an integration of three pillars of sustainable development which
include economic, environmental, and social development [1]. These UN SDGs are the
agenda of 2030 for sustainable development and are adopted by 193 nations since they
tend to address more than what was covered by the UN Millennium Development Goals
(MDGs). SDGs encourage the shift of focus from developing the nations in a wealth
perspective towards the sustainable development of all nations. This shift focuses on the
sustainability of the world’s economy and social development globally while protecting
the global environment [2].

The three stated pillars are projected in 17 goals, where four relate to economic
development, eight relate to social development, and four to environmental development.
Social goals include SDG 1: No Poverty, SDG 2: Zero Hunger, SDG 3: Good Health and
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Well-Being, SDG 4: Quality Education, SDG 5: Gender Equality, SDG 7: Affordable and
Clean Energy, SDG 11: Sustainable Cities and Communities, and SDG 16: Peace, Justice,
and Strong Institutions [3]. Whereas, the global environmental protection is covered under
SDG 6: Clean Water and Sanitation, SDG 13: Climate Action, SDG 14: Life below Water,
and SDG 15: Live on Land [2,4]. Overall, these goals highlight the importance of being
responsible socially and environmentally.

Countries over the world are facing the interconnection of economic and environmen-
tal sustainability and have no choice in choosing between economic growth and dealing
with climatic changes [5]. There is increasing scientific evidence that climatic changes
tend to resist the achievement of economic development goals over the world. Moreover,
climate change has economic costs as well as environmental costs of the carbon footprint at
almost all the levels in a country from national to the individual, which provide grounds for
UN Framework on Climate Change (UNFCCC) negotiations for internationally agreeing
on certain aspects of environmental development. The UNFCCC of the Paris landmark
Agreement 2016 integrates the actions, investment, and other initiatives to combat climate
change and its key considerations include a long-term temperature goal for limiting the
global temperature increase to well below 2 °C.

The impact of a particular sector on the environment and society makes it important
for sustainable development and the energy sector is the most important of all. The energy
sector particularly plays a vital role in sustainable environmental development since the
“green economy development” is in a growing trend [6-8]. This trend aims to restructure
the economies due to climatic changes and rising sea levels as the key concern of the globe
is to mitigate or adapt to the climatic changes. In pursuit of doing so, the efforts directly
involve the contribution of the energy sector such as the reduction of greenhouse gases,
exhaustion of fuel sources, and renewability of energy sources [9]. In this way, the energy
sector can create a difference, not only for humans but for living creatures as well, such as
the wildlife.

Another imperative ground of centering the energy sector for the aimed research
is that this sector can be a key origin of the carbon footprint for society. The employed
Human Resource (HR) can be taken as the foremost social aspect which can be directly
impressed by the sector-wide policies on health and safety. For instance, the oil extraction
companies need to uphold appropriate measures for emergency exits which are deemed
to be necessary. Further, the employed HR has relatively stringent working requirements
than any other sector, which makes the energy sector a probable source of social imbalance
and can impact sustainable social development [10]. Moreover, the risk of corruption and
other social responsibility concerns represent an important issue in the energy sector [11].

Evidence of companies not contributing to attaining sustainable development led to
corporate scandals and Volkswagen is a recent example in this regard. The carbon footprint
that was hidden by the company led to a loss of 1/3 market capitalization since the scandal
came to the limelight and attracted a penalty in billions. The produced vehicles needed a
repair that incurred additional costs to the company along with the reputation disruption
its executives faced [12,13]. It is important to note that the strategic approach of such
corporate scandals evidence that the governance structure can direct the CSR performance.

An imperative aspect of corporate governance concerning CSR is the presence of a
CSR committee, which gives an insight into a company’s strategic approach towards its
social responsibility. The CSR committee is deemed to decide the CSR performance of a
company, while the independence level of the board and duality in the role of CEO are also
considered to affect the CSR direction and eventual CSR performance [14].

The prior grounds show a gap between the approach to the CSR committee and actual
CSR performance towards the two key pillars (environmental and social) of sustainable
development [15-17]. We aimed to test the effect of the CSR committee in particular, on
the environmental and social development. Prior literature also promoted the use of other
governing aspects as CEO duality, independence onboard, and females on board to applaud
the CSR performance of the companies” sample [18,19]. These committee attributes help us
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capture the essence of environmental and social performances whether it takes significant
impressions of different CSR committee elements.

To test the stated aspect, we have taken energy sector data from 45 countries over the
globe for the period covering 2002 to 2017. Our empirical results show that the presence of
a CSR committee has a positive impact on the environmental and social performances of
a company and an increase in the size of a CSR committee tends to affect environmental
and social performance positively. The experience of the CSR committee in a company
results in the betterment of performance for the achievement of environmental and social
goals, whereas the level of independence in the CSR committee does not seem to affect
the environmental performance and creates a slightly positive impact on the company’s
social performance. Additionally, more powerful CEOs reduce the effectiveness of CSR
committee characteristics. Collectively, our findings stress that the existence of the CSR
committee and its associated attributes are a primary contributor to produce goods and
services sustainably (improve environmental and social responsibility).

Further, we organized this manuscript as follows. Section 2 sheds light on the literature
and development of the hypotheses. Section 3 discusses the data, measurements, and
the methodological approach. Section 4 presents the results on the CSR committee on
environmental and social responsibility, as well as additional analysis. Lastly, Section 5
concludes this study and presents the future directions.

2. Literature Review and Hypothesis
2.1. Energy Sector and CSR

The energy sector is all about the sale and production of energy. The sub-industries
in the energy sector include fuel, electrical power, nuclear power, and renewable energy
which are involved in the production, extraction, supply, and refinery in routine. In
prior studies, the literature focused on renewable energy, and this energy is increasingly
recommended to the energy sector firms in order to improve their environmental and
social performance [20]. Renewable energy is the type of energy that we get from natural
resources. These natural resources include sunlight, waves, wind, and rain, etc., except
petroleum, coal, and nuclear energy since we have to burn them to get energy [21]. The
technology of renewable energy allows energy sector firms to increase their environmental
performance by reducing operational and environmental costs [22]. As a result, increasing
their revenues by attracting environmentally-friendly customers lead firms to increase
their firm financial performance [22,23]. Therefore, actively managed renewable energy
can improve the firm’s environmental and social performance.

Additionally, firms have lower sales during the financial crisis which leads to poor
financial performance [24]. However, firms with renewable energy practices performed
better due to the environmental reputation that saves them from stock price shocks [21].
This may affect the investors who invest in these firms; thus, the energy sector firms have
a chance to improve their financial performance in periods of financial crisis than in non-
crisis periods. Another research also shows that the managed sustainable energy improves
the firm’s environmental and financial performance [22].

Furthermore, the carbon footprints of the energy firms are too strong, which requires
the company to either buy an emission allowance or pay fines. When the energy firms
have an effective CSR committee and control carbon footprints, then the company has
the opportunity to sell their surplus of carbon footprint allowances [24]. Therefore, the
presence of effective CSR systems improves the CSR commitment and also saves the
environmental cost for the energy sector [22,25]. Improved CSR policies aid in controlling
the carbon footprint that could lead a company to improve the financial performance.
Furthermore, the presence of an Environmental Management System (EMS) leads to a
reduction in carbon footprint and increases the company’s profitability in the energy sector
firms [24]. Collectively, these systems improve the responsible behavior of the firm and
effectively boost the firm’s overall performance.
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2.2. Presence of CSR Committee

CSR plays an important role in increasing the firm’s financial performance. CSR is
directly linked to how companies behave with their stakeholders [26]. CSR is all about
how companies behave in business activities and achieve their common sustainable goals.
If the company aims to fulfill the demand of stakeholders and societies, as a result, firms
gain the confidence of stakeholders and increase their reputation in the market [27]. A
well-reputed company applies effective CSR policies, that improve the strategic planning
and overall objectives. As a result, CSR has a positive effect on corporate performance [28].
In the modern era, CSR helps leaders make sustainable decisions to operate their business
ethically. Therefore, CSR has significant positive effects on the firm’s performance [29].

In addition, the CSR committee plays an important role in the success of the company.
If the companies have the existence of a CSR committee, it reduces the risk and cost, and
improves the capital structure of the company. In this paper, we use the CSR committee
as an independent variable [25]. If the company has an effective CSR committee, this
characteristic will be helpful to grow in the market. Firms with an effective CSR committee
have more spending on sustainable activities, which is beneficial for the company and also
increases the financial performance. When a company has a CSR committee, that will be a
competitive edge for the company. Next, if the company has an effective CSR committee,
it reduces agency problems and systematic risk in the company [30]. The creation of a
CSR committee responds to statements of stakeholder theory, as it implies the creation of
governance bodies that can fulfill the stakeholder needs. Further, the presence of a CSR
committee serves as the connection between the stakeholder theory and agency theory, as
“CSR engagement is a principal-agent relation between managers and shareholders”. In
contrast, the absence of a CSR committee leads towards less informed stakeholders [31].
Therefore, in response, the management does not drive sustainable decisions and does not
give effective advice to the stakeholders [25].

Furthermore, the major objective of this study is to investigate how the CSR committee
affects environmental and social performance. One of the most significant current discus-
sions in legal and moral philosophy is that the main aims of the company are to maximize
the shareholder’s wealth by adopting sustainable procedures. The existence of the CSR
committee increases the confidence of investors in the firm’s fund management [32]. A
CSR committee composition reduces the agency problems (conflict of interest between the
principal (owner) and agent (manager)) in the company [25]. The CSR committee has an
impact on the different types of qualitative and quantitative characteristics of the firm. For
this reason, the existence of a CSR committee improves the firm’s overall responsible behav-
ior [31]. Cumulatively, this subsection highlights the importance of the CSR committee and
how its existence earns sustainable performance for shareholders and other stakeholders.

2.3. Environmental Performance

As we discussed, the CSR committee improves the firm’s CSR and has a greater impact
on the firm’s financial performance. The firm’s CSR performance is constructed on three
main pillars, including environmental, social, and governance, that combined are named
ESG. However, some prior CSR gurus consider governance as different from the core theme
of the firm’s CSR [33,34]. In this section, we talk about the literature on environmental
performance. Environmental performance has an important part of CSR.

The company’s responsibilities towards the natural environment protects natural
resources and refers to how these resources are distributed within the social system. It
includes different dimensions that are working for the economy such as product respon-
sibility, climate change, emission reduction, and promoting green technologies [35,36].
Thus, an improvement in the mentioned factors shows a positive contribution towards the
environmental quality [16].

However, the CSR committee and its effectiveness are vital to manage and monitor
the company’s financial performance to safeguard the shareholder’s interests. In modern
times, the major responsibility of the CSR committee is to control the carbon footprint in
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energy firms [15]. That will help control the pollution and improve the environment in
the energy firms, as well as in the country. In a sustainable environment, when the CSR
committee makes a decision then their decision is very effective [30]. As a result, it increases
the shareholder’s wealth as well as increases the profitability of the company and enhances
the environmental performance. The effective presence of the CSR committee will control
the carbon footprint more effectively to reduce operational and environmental costs [25].
Therefore, it is suggested that the presence of a CSR committee enhances the environmental
performance of the energy sector. This research seeks to address the following hypothesis:

Hypothesis 1 (H1). CSR committee presence is positively associated with the environmental
performance of energy firms.

2.4. Social Performance

Social performance is another important dimension of CSR engaging firms in a philan-
thropy activity that contributes to society. Social responsibility encompasses many aspects
of the firms, how these firms affect the economy in terms of competition, community,
employment quality, training, and development. Hence, social performance is the key
factor for setting up a relationship between the business and society [16].

Furthermore, the importance of interaction between the CSR committee and corporate
social performance has increased due to the CSR committee building a strong relationship
with their stakeholders [15]. In another study, the researchers find that the profitability
of firms with a CSR committee is higher than the firms without a CSR committee [25].
A most recent study shows that CSR committees are positively associated with commu-
nity performance, human rights performance, and overall corporate social performance
(CSP) [30]. As a result, it increases the profitability of the company as well as increases
the shareholder’s wealth and enhances social performance [16,25]. However, the research
has consistently shown that the CSR committee has a positive relationship with social
performance. Therefore, the presence of CSR committees in the energy firms promotes a
good social interaction with their stakeholders. This study aims to address the following
research hypothesis:

Hypothesis 2 (H2). CSR committee presence is positively associated with the social performance
of energy firms.

3. Sample and Method
3.1. Sample

For this research, the related data were gathered from four different databases. First,
we deploy data from Asset4 ESG which is a well-renowned source among business re-
searchers [37-39]. Second, we use company-level financial data from the Worldscope. The
Worldscope database consists of different, firm-level quantitative and qualitative compo-
nents. Third, we employ BoardEx for the CSR committee composition data. Finally, we
also used some market base information (from Datastream) to effectively answer our main
research question. Combined, the mentioned data sources help form our study sample.

Initially, we fetch data from different databases and merge all of them. Using a
sample of 128,082 firm-year observations, we first retain all those companies that belong
to the energy sector. To define the energy sector, we use a two-digit Standard Industrial
Classifications (SIC) code [21]. We retain only those firms that are associated with Metal
Mining (SIC 10), Coal Mining (SIC 12), Oil and Gas Extraction (SIC 13), Nonmetallic
Minerals, Except Fuels (SIC 14), Petroleum and Coal Products (SIC 29) or Electric, Gas,
and Sanitary Services (SIC 49). Second, we delete all those countries that have less than 10
observations. Third, we drop all the observations with the missing data. After applying
these exclusion criteria, we end up with 6125 firm-year observations from the energy sector
which belong to 45 countries from 2002 to 2017.
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3.2. Environmental and Social Measures

Our main dependent variables make use of Thomson Reuters Asset4 ESG, which
consists of three main ESG pillars namely environmental, social, and governance. Prior
environmentally and socially responsible studies validated this database [40,41]. Asset4
ESG uses publicly available information to finalize more than 250 object indicators and is
considered the world’s largest comparable, auditable, and systematic ESG database.

To accomplish this study, we deploy the Environmental (ENV) and Social (SOC) pillars
of Asset4. These pillars are indexed from 0 (bad) to 100 (good). The environmental pillar
consists of such factors that show the firm policies” impact on land, water, and air includ-
ing living and non-living creatures along with the ecosystem (e.g., product innovation,
resources reduction, carbon footprint reduction, and use of low-carbon technologies). The
social pillar includes factors such as the loyalty and trust of employees, customers, and
society on a firm (e.g., community, human rights, diversity, employment quality, training
and development, and health and safety). Therefore, we used environmental and social
scores from Asset4 ESG ranging from 0 to 100.

3.3. CSR Committee

Our main explanatory variable is the CSR committee (CSR_com) existence. CSR_com
is a binary variable, in which 1 shows the existence of the CSR committee and 0 presents the
non-existence of the CSR committee [42,43]. We utilize BoardEx to fetch data related to the
CSR committee and its composition. Furthermore, we also use the individual components
of CSR_com composition that include the CSR committee size (COM_size), CSR committee
gender (COM_gen), CSR committee tenure (COM_ten), and CSR committee independence
(COML_ind). Appendix A contains the detailed definitions and symbols.

3.4. Model

To test our hypothesis, we use the following models:

ENVl"t=lX0+ﬂ1 CSR_Comi,t+‘32SIZEi,t+,B3ROAi,t+ﬂ4LEVilt+‘35MTBi,t+/36INS_0w11ilt+ﬁ7Y€u1‘_PEilt+ﬁg Country_I—’Ei,t+e,-lt (1)

SOC,-It=o¢0+[31 CSR_com,-,t+/32SIZE,-It+,B3ROAi,t+ﬂ4LEVi,t+,B5MTBl-,t+[35INS_owni,t+ﬁ7Year_FE,-,t+ﬁ3Country_FEi,t+silt (2)

where ENV is the environmental performance and SOC is the social performance in
Equations (1) and (2), respectively. CSR_com is the existence of a firm’s CSR committee.
Further, following prior studies on environmental and social performance [44-47], we
also control for variables that may influence the dependent variables. Our key control
variables are firm size (SIZE), return on assets (ROA), leverage (LEV), market to book
(MTB), institutional ownership (INS_own), along with the year and country fixed effects.
Appendix A contains the definitions and symbols of all the control variables.

4. Results and Discussion
4.1. Country-Wise Summary

Table 1 depicts the average values of countries used in our model variables, related
to the energy sector data of 45 countries covering 16 years from 2002 to 2017, presented
in our sample. Our final sample consists of most of the world-leading economies. In
Table 1, the United States, Canada, and Australia show the highest value of observations
in our population as 30%, 20%, and 13.38%, respectively relative to other countries in the
sample. Therefore, these developed countries not only believe in an ethical sustainable
environment and social practices but also require stringent regulatory disclosures in the
annual reports [48]. The environment and social practices embedded in the corporate
culture of the energy sector include Austria (89% and 93%), Spain (86% and 90%), and Italy
(86% and 85%), etc. Next, most of the energy firms in Canada, Portugal, Saudi Arabia, and
South Africa, etc. have the presence of the CSR committee that helps effectively implement
the environmental and social policies.
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Table 1. Country-wise summary.

No. Country Obs ENV sOC
1 ARGENTINA 12 0.30 0.35
2 AUSTRALIA 820 0.30 0.33
3 AUSTRIA 23 0.89 0.93
4 BELGIUM 16 0.59 0.70
5 BERMUDA 46 0.27 0.39
6 BRAZIL 86 0.65 0.75
7 CANADA 1319 0.39 0.40
8 CHILE 11 0.49 0.61
9 CHINA 141 0.46 0.48
10 COLOMBIA 18 0.70 0.83
11 CZECH REPUBLIC 10 0.63 0.71
12 DENMARK 13 0.85 0.60
13 FINLAND 17 0.80 0.76
14 FRANCE 148 0.74 0.74
15 GERMANY 44 0.70 0.76
16 GREECE 33 0.73 0.78
17 HONG KONG 100 0.45 0.45
18 INDIA 95 0.73 0.75
19 INDONESIA 33 0.69 0.80
20 IRELAND 14 0.31 0.38
21 ITALY 46 0.86 0.85
22 JAPAN 25 0.77 0.64
23 KOREA (SOUTH) 14 0.86 0.84
24 MALAYSIA 33 0.46 0.61
25 MEXICO 26 0.65 0.79
26 NETHERLANDS 57 0.63 0.71
27 NEW ZEALAND 22 0.37 0.41
28 NORWAY 41 0.54 0.58
29 PAPUA NEW GUINEA 16 0.39 0.50
30 PERU 10 0.48 0.39
31 PHILIPPINES 12 0.55 0.53
32 POLAND 53 0.54 0.59
33 PORTUGAL 12 0.74 0.90
34 RUSSIAN FEDERATION 108 0.70 0.70
35 SAUDI ARABIA 13 0.71 0.45
36 SINGAPORE 33 0.51 0.50
37 SOUTH AFRICA 101 0.64 0.79
38 SPAIN 108 0.86 0.90
39 SWEDEN 14 0.40 0.65
40 SWITZERLAND 48 0.42 0.46
41 THAILAND 26 0.71 0.86
42 TURKEY 14 0.82 0.77
43 UNITED ARAB EMIRATES 15 0.26 0.49
44 UNITED KINGDOM 444 0.55 0.64
45 UNITED STATES 1835 0.48 0.48

Total 6125 0.48 0.51

4.2. Descriptive Statistics

Table 2 explains the mean, standard deviation, minimum and maximum statistics. In

this table, we analyze the descriptive statistics of our main dependent (environmental and
social performance), independent (CSR committee, CSR committee size, CSR committee
gender, CSR committee tenure, and CSR committee independence), and control variables.
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Table 2. Descriptive statistics.

Var Obs Mean Std Min Max
Dependent variable
ENV 6125 0.481 0.289 0.086 0.973
SOC 6125 0.508 0.310 0.039 0.992
Independent variable
CSR_com 6125 0.437 0.496 0.000 1.000
COM_size 2673 4.589 1.663 1.000 16.000
COM_gen 2391 27.314 32.590 0.000 100.000
COM_ten 2206 3.201 2177 0.250 13.000
COM_ind 2660 88.926 19.099 0.000 100.000
Control variable
SIZE 6125 15.781 2.355 9.217 23.749
ROA 6125 2.287 13.223 —66.050 35.860
LEV 6125 0.718 1.161 —4.108 9.552
MTB 6125 0.002 0.003 —0.005 0.026
INS_own 6125 5.247 7.795 0.000 92.000

The statistics in Table 2 show that on average, energy firms from 45 countries achieved
a 48% level of environmental and 51% level of social performance. Additionally, 43% of
energy firms have a CSR committee that consists of five members on average, 27% of female
board members with three years of CSR committee experience, and 89% of independent
board members are a part of the CSR committee. The descriptive statistics of the other
control variables indicate that the mean value of the firm size is 15.78 with a standard
deviation of 2.3, as calculated by the natural logarithm of total assets. For the return on
assets, the mean value is 2.3 with a standard deviation of 13.22, as calculated by the net
income scaled by the total assets. The mean value of the institutional investor’s ownership
is 5.25 with a standard deviation of 7.8. On the other hand, the mean value of leverage
as the total debts divided by the total assets is 0.72 with a standard deviation of 1.2. In
addition, the mean value of the market to book value of the firm is 0.002 with a standard
deviation of 0.07.

4.3. Correlation Matrix

We use the correlation matrix in our analysis to measure the strength and direction of
the linear relationship between our dependent variables with the independent and control
variables. We apply the Variance Inflation Factor (VIF) and the maximum VIF is 3.64.
Generally, a VIF value below 10 shows the absence of multicollinearity concern.

Table 3 explains the results of the correlation matrix of our main variables. The
environmental and social performance has a positive significant correlation with the CSR
committee, CSR committee size, and CSR committee tenure. This shows that energy
firms are more interested and motivated in monitoring and assessing environmental and
social activities in the presence of an independent CSR committee [25,46]. While the
environmental and social performance has a significant negative relationship with the
committee’s gender diversity [13,49,50]. In addition, the energy sector is more concerned
with environmental factors where risky decisions are made in order to be eco-friendly
and reduce environmental footprints. Moreover, environmental and social factors have
a significant negative relationship with the firm’s market value concerning the firms’
book value, since the intrinsic value of the company share is affected by the opportunity
cost of extra CSR activities and agency cost [51]. Further, the environmental and social
performance also has a strong negative relationship with the institutional shareholder’s
ownership since a firm’s choice to commit to social responsibility does not have a significant
effect on the investment decision of institutional investors in general [52], while the CSR
committee’s independent insignificant relation is present.
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Table 3. Correlation matrix and variance inflation factor (VIF).

Var 1) 3) @) (5) (6) (7) ®8) ) 10) (11 (@12) VIF
(1) ENV 1.000
(2) SOC 0.846 * 1.000
(3) CSR_com 0.193 * 0.216 * 1.000 1.37
(4) COM_size 0.225* 0.224* - 1.000 1.22
(5) COM_gender —0.302 * —0.338 * - —0.063 * 1.000 1.19
(6) COM_ten 0.073* 0.086 * - 0.072* —0.003 1.000 1.46
(7) COM_ind 0.039 0.031 - 0.149 * 0.056 * 0.214* 1.000 1.51
(8) SIZE_w 0.587 * 0.566 * 0.104 * 0.232* —0.290 * 0.093 * 0.001 1.000 3.64
(9) ROA_w 0.178 * 0.182* 0.005 0.071 * —0.083 * —0.030 —0.032 0.310* 1.000 1.34
(10) LEV_w 0.123 * 0.101 * —0.005 0.001 —0.072* 0.033 0.009 0.154 * —0.005 1.000 1.50
(11) MTB_w —0.077%  —0.065%  —0.099* —0.025 -0.013 —-0.072*  —0.048  —0.130*  0.072*%  0281*  1.000 1.38
(12) INS_own —-0.125*  —0.119* 0.008 0.010 0.019 0.103 * 0.032 —0143*  —0014  0.043*  0.020 1.000 1.24

* Symbolizes significance at 1%, respectively.

4.4. CSR Committee Attributes Impact on Environmental and Social Performance

We use the ordinary least square method that shows the relationship between depen-
dent and independent variables.

Table 4 shows the relationship between the CSR committee and the environmental
performance of the firms, while keeping the time and country fixed effect. The first column
shows that the presence of the CSR committee has a significant positive influence on
the environmental performance of the energy sector companies. In response, the CSR
committee is helpful in carbon footprint reduction, effective utilization of non-renewable
natural resources, and environmentally-friendly production [53]. In the second column, the
CSR committee size also shows a positive significant relationship with the environment,
as the increasing number of committee members synergizes their opinion and oversight
of environmental matters in the company. In the third column, gender diversity shows
a reverse relation with environmental performance, which might be due to the fewer
opportunities for females in the energy sector (48% in the global labor force—only 22% in
the traditional energy sector and the numbers are even lower at the management level) [54].
Further, we investigate this surprising result by deploying two alternate proxies of gender
diversity that are more frequent in governance literature. First, we use a female dummy
that contains a value of 1 if a firm has at least one female in the CSR committee [55]. Then,
the female dummy shows the same association as shown in our main results. Second, we
deploy another dummy that has a value of 1 if a firm has at least three females on their
CSR committee by following the critical mass theory [56]. We find that if the energy firms
follow this critical mass effect and include three or more females in their CSR committee,
then their voices are more effective in improving the firm’s overall sustainable policies
(results will be provided upon request). The fourth column in Table 4 shows a significant
positive opinion of the CSR committee’s tenure in terms of members’ experience with
environmental performance since the experience and exposure of the CSR committee
adds value to the environmental issues, forecasting, and sustainability [25,57]. The CSR
committee members’ independence does not show any relation with the environmental
performance of the company in the fifth column, as environmental issues are critical for all
the stakeholders irrespective of the independence of the committee members.

The social performance of the company is critical for the sustainability of the company
to be a good corporate citizen. In the sixth column in Table 5, social performance has a sig-
nificant positive relationship with the CSR committee since the existence of this committee
also focused on social issues alongside environmental issues. The CSR committee size and
tenure have a significant positive relationship with the corporate social performance, since
the committee member’s experience and expertise to oversight social activities along with
labor laws and their implications, saves the company from litigation costs and boosts the
social sustainable image of the energy sector companies [57].
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Table 4. CSR (corporate social responsibility) committee and environmental performance.

Var ENV
1) (2) 3) 4) (5)
SIZE 0.103 *** 0.108 *** 0.109 *** 0.113 *** 0.112 ***
(50.84) (34.94) (34.30) (33.26) (36.75)
ROA —0.001 *** —0.001 *** —0.001 *** —0.001 ** —0.001 ***
(—4.72) (—2.60) (—3.39) (—2.17) (—2.74)
LEV —0.013 *** —0.011 *** —0.014 *** —0.011 *** —0.013 ***
(—5.41) (—2.91) (—3.44) (—2.77) (—3.24)
MTB 6.116 *** 10.594 *** 12.019 *** 12.688 *** 10.718 ***
(5.57) (5.06) (5.19) (5.20) (5.09)
INS_own —0.001 *** —0.000 —0.000 —0.000 —0.000
(—2.85) (—0.38) (—0.22) (—0.67) (—0.36)
CSR_com 0.054 ***
(9.33)
COM_size 0.012 ***
(5.03)
COM_gen —0.001 ***
(—6.98)
COM_ten 0.009 ***
(4.23)
COM_ind 0.000
(0.68)
Constant —1.753 *** —1.773 *** —1.059 *** —1.111 *** —1.814 ***
(—13.66) (—8.84) (—15.56) (—16.07) (—8.99)
Obs 6125 2673 2391 2206 2660
Year FE Yes Yes Yes Yes Yes
Country FE Yes Yes Yes Yes Yes
Adj R? 0.568 0.550 0.547 0.545 0.545

* Symbolizes significance at 10%, respectively; ** symbolizes significance at 5%, respectively; *** symbolizes
significance at 1%, respectively.

Table 5. CSR committee and social performance.

Var SOC
(6) (7) 8) ) (10)
SIZE 0.111 *** 0.112 *** 0.112 *** 0.119 *** 0.117 ***
(50.02) (33.18) (32.33) (31.90) (35.11)
ROA —0.001 ** —0.001 —0.001 ** —0.001 * —0.001
(—2.22) (-1.37) (—2.49) (—=1.71) (—1.53)
LEV —0.009 *** —0.006 —0.014 *** —0.006 —0.007 *
(—3.45) (—1.36) (—3.09) (—1.42) (—1.75)
MTB 7.258 *** 12.839 *** 15.165 *** 13.616 *** 12.955 ***
(6.04) (5.62) (6.02) (5.08) (5.62)
INS_own —0.001 *** 0.000 —0.000 —0.000 0.000
(—2.70) (0.06) (—0.65) (—0.20) (0.09)
CSR_com 0.076 ***
(12.10)
COM_size 0.017 ***
(6.55)
COM_gen —0.001 ***
(—9.03)
COM_ten 0.017 ***
(4.33)
COM_ind 0.000 *

(1.82)
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Table 5. Cont.

Var SOC
(6) (7) 8) ) (10)
Constant —2.019 *** —2.042 *** —1.190 *** —1.306 *** —2.113 ***
(—14.39) (—9.35) (—16.06) (—17.18) (—9.58)
Obs 6125 2673 2391 2206 2660
Year FE Yes Yes Yes Yes Yes
Country FE Yes Yes Yes Yes Yes
Adj R? 0.548 0.522 0.523 0.509 0.514

* Symbolizes significance at 10%, respectively; ** symbolizes significance at 5%, respectively; *** symbolizes
significance at 1%, respectively.

4.5. Additional Analysis

To extend our analysis, we use a unique attribute (CEO duality) of corporate gov-
ernance that plays a key role in forming a CSR committee, since the CEO power and
performance can be classified as an opportunity for decision making and strengthening
the relationship with shareholders. Moreover, CEO duality can be classified as a specific
CEO power variable in terms of CSR characteristics [58], while the CEO has more possi-
bilities and power to implement a sustainable strategy for improving environmental and
social performance [31,46]. It may be used opportunistically according to the stakeholder
agency theory.

Table 6 illustrates the results with subsamples of existence and non-existence of CEO
duality. Panel A explains the results for the CSR committee characteristics and environmen-
tal performance. In panel A, the results show that experienced committee members and the
strength of independent directors on the CSR committee do not affect the environmental
performance in the presence of a more powerful CEO. Since the CSR committee improves
environmental performance with implications of policies and strategies for sustainable
development, health, and safety, and work as a public responsible committee when the
CEO does not control the board, whereas panel B represents social performance as our
main dependent variable. Here, we also find the same level of association between the CSR
committee attributes and social performance when a firm has a more powerful CEO. How-
ever, when the CEO is not holding the board chair then experienced members on the CSR
committee are more effective to take on social initiatives since firms are more concerned
about people and society. Thus, the CSR committee overall improves environmental and
social performance, when the firms have a dual structure of leadership.

Table 6. Role of CEO duality.

Var CEO_dua=1 CEO_dua=0
Panel A: ENV
(11) (12) (13) (14) (15) (16) 17) (18) (19) (20)
CSR_com 0.059 *** 0.093 ***
(6.03) (11.33)
COM_size 0.020 *** 0.016 ***
(4.61) (4.47)
COM_gen —0.001 *** —0.001 ***
(—4.30) (—8.00)
COM_ten 0.001 0.020 ***
0.27) (6.17)
COM_ind 0.000 0.001 **
(0.79) (2.29)

Constant ~ —2.541*% 2307+ 1273+  _1688%* D448 1175+  _1179% 1230 1069+ 1203 %
(-1533)  (=9.97)  (-10.03)  (~13.63)  (—9.99) (=541)  (=11.29)  (=9.91) (=9.19)  (~11.59)

Obs 2325 913 836 804 905 3797 1760 1555 1402 1755
Control Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Year FE Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Co;gtry Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes

AdjR2 0.540 0.534 0.538 0.511 0.519 0.569 0.524 0.525 0.520 0.520
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Table 6. Cont.
Var CEO_dua=1 CEO_dua=0
Panel B: SOC
(21) (22) (23) (24) (25) (26) (27) (28) (29) (30)
CSR_com 0.059 *** 0.056 ***
(6.28) (7.77)
COM_size 0.013 *** 0.012 ***
(3.11) (4.07)
COM_gen —0.001 *** —0.001 ***
(—3.18) (—6.42)
COM_ten 0.003 0.016 ***
(0.81) (5.76)
COM_ind —0.000 0.000
(—0.83) (1.24)
Constant —2.111**  —2147**  —1.164** —1.388** 2147 ** 1198 **  —1.157**  —1.222** 1,063 ***  —1.182***
(—13.28) (—8.89) (—8.94) (—11.26) (—8.80) (—6.28) (—12.83) (—11.54) (—10.75) (—12.97)
Obs 2325 913 836 804 905 3797 1760 1555 1402 1755
Control Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Year FE Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Co;}rgltry Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Adj R? 0.550 0.517 0.511 0.498 0.510 0.603 0.586 0.588 0.597 0.582

* Symbolizes significance at 10%; ** symbolizes significance at 5%; *** symbolizes significance at 1%, respectively.

5. Conclusions

In this paper, we investigate how the CSR committee impacts environmental and
social performance. Our study contributes to the sustainable development literature in two
ways. First, we provide evidence of why the presence of the CSR committee is specifically
important for the various sustainability-related outcomes. Prior studies have established
a significant impact on the firm’s non-financial performance in terms of environmental
and social dimensions [25]. Our study extends this line of inquiry by suggesting that firms
with CSR committees are more effective in improving social conditions and supporting
environmental performance initiatives (such as carbon footprints). Second, our findings
stress that more experienced and large CSR committees are more effective in improving
the firm’s social welfare and mitigating carbon footprints. Additionally, we also check this
association with the presence and absence of the CEO duality characteristic of the board.
Combined, this paper shows that environmental and social claims of stakeholders improve
with the presence of CSR committees in energy firms.

As a result, we can extract practical implications on the importance of CSR committees
that can enhance the non-financial performance of the company. Increasing the partici-
pation and presence of the CSR committee helps meet the needs of all the stakeholders
and improves the transparency actions [32]. According to the obtained results, it can be
inferred that CSR committees are the efficient participatory bodies in firms to ensure the
principles for environmental and social concerns. Our findings can serve as a guide for
all energy sector firms (metal mining, coal mining, oil and gas extraction, nonmetallic
minerals, except fuels, petroleum, coal products or electric, gas, and sanitary services)
that want to implement sustainable policies, knowing that the CSR committee controls,
monitors, and promotes sustainable behavior for the firms [59]. Lastly, our findings help
the practitioner favorably achieve the SDG 7, SDG 8, and SDG 13 with the help of an
effective CSR committee.

Limitations and Research Directions

This study has certain limitations. First, the current research tried to consider the energy
sector to test the hypothesis. According to the energy researchers, this sector pollutes the
environment and affects society on a large scale. However, findings with environmentally-
friendly firms may differ from our main results. Second, our final sample comprises energy
sector firms from 45 countries over 2002-2017, while this association may change in a crisis
(such as COVID-19). Third, most of the concerned data come from advanced and emerging
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economies. Therefore, we cannot generalize our results to other under-developed countries.
Finally, our findings show that the CEO duality changes the association among the CSR
committee characteristics and the firms’ environmental and social performance [59]. How
other board characteristics may affect this relationship is still a gap. Thus, these are the
limitations of the study that restrict the research and hence our sample results.

Our findings provide some future research directions. First, our findings are gener-
alized for the energy sector. However, other implications for various sectors should be
included in future research designs in line with CSR characteristics to test the environ-
mental and social performance. Second, the recent stream of research and widespread
application of the open innovation concept would be extremely relevant for measuring
the CSR committee link for the firm’s effects, before and after 2016 (The Paris Agreement).
Third, green innovation is a way to improve environmental performance that deals with
green plantation and refers to the innovation in technology applied to minimize wastage,
global warming, and use of water, coal, oil, electricity, and conserving energy [60,61]. It
also enhances social performance development in terms of people and society at large,
which is driven by the community, diversity, and employee relations. Thus, this relation is
more prevalent in firms with strong governance mechanisms and therefore important for
future decisions [20].
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Appendix A

Table Al. Variable name, symbol and definition.

Variable Name Symbol Definition
Dependent variable
Environmental performance ENV Environmental scores from Asset4 ESG range from 0 to 100.
Social performance s0C Social scores from Asset4 ESG range from 0 to 100.
Independent variable
CSR committee CSR_com Dummy variable that takes a value of 1, if the firm has a CSR committee.
CSR committee size COM _size The number of board of directors in the CSR committee.

CSR committee gender COM_gen The ratio of female directors over total directors in the CSR committee.
CSR committee tenure COM_ten The average number of CSR committee experience of all members.
CSR committee independence COM_ind The ratio of independent directors to total directors in the CSR committee.

Control variable
Firm size SIZE Natural log of total assets.
Profitability ROA Net income scaled by total assets.
Firm leverage LEV Total debt divided by total assets.
Market to book MTB The market value of a firm over the book value of a firm.
Instituti . Dummy variable that takes a value of 1, if the firm has more than 5% of shares
nstitutional ownership INS_own

held by institutional investors.
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It is impossible to distil six years of research, consultation and reflection into
a document the length of the Guiding Principles. This Interpretive Guide is a
means to provide some further explanation of those Principles that relate to the
corporate responsibility to respect human rights. As work continues to elaborate
the implications of this responsibility for different sectors, issues and situations, |
hope that this Guide will help ground those efforts soundly and squarely on the
original meaning and intent of the Guiding Principles themselves.

Professor John Ruggie
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INTRODUCTION

In June 2011, the United Nations Human Rights Council endorsed the Guiding
Principles on Business and Human Rights presented to it by the Special
Representative of the United Nations Secretary-General, Professor John Ruggie.

This move established the Guiding Principles as the global standard of practice
that is now expected of all States and businesses with regard to business and
human rights. While they do not by themselves constitute a legally binding
document, the Guiding Principles elaborate on the implications of existing
standards and practices for States and businesses, and include points covered
variously in international and domestic law.

THE UNITED NATIONS “PROTECT, RESPECT AND REMEDY” FRAMEWORK

The Guiding Principles are based on six years of work by the former Special
Representative, including in-depth research; extensive consultations with
businesses, Governments, civil society, affected individuals and communities,
lawyers, investors and other stakeholders; and the practical road-esting of
proposals. They were developed to put into operation the “Protect, Respect and
Remedy” Framework presented by the Special Representative to the United
Nations in 2008. This three-pillar Framework consists of:

* The State duty to protect human rights
® The corporate responsibility to respect human rights
* The need for greater access to remedy for victims of business-related abuse.

The United Nations High Commissioner for Human Rights welcomed the
“Protect, Respect and Remedy” Framework, which set:

“both a new and clear benchmark and represents an important milestone
in the evolving understanding of human rights in our societies... Clarity
about the baseline expectations of business with regard to human rights
is a first important step towards developing appropriate and effective
responses to such problems”.’

' Navanethem Pillay, “The corporate responsibility to respect: a human rights milestone”,

International Labour and Social Policy Review (2009).



THE GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS

The Guiding Principles reflect and build on the three-pillar structure of the
“Protect, Respect and Remedy” Framework. They comprise 31 principles, each
followed by a brief commentary. Together, the Guiding Principles outline steps
for States to foster business respect for human rights; provide a blueprint for
companies to manage the risk of having an adverse impact on human rights;
and offer a set of benchmarks for stakeholders to assess business respect for
human rights.

The Guiding Principles have gained extensive support from businesses and
civil society as well as States. A number of other international and regional
organizations have reflected them in their own standards, and more are
expected to do so in the months and years to come. Many businesses around
the world are already looking at how they can implement the Guiding Principles
in their operations.

The Office of the United Nations High Commissioner for Human Rights
(OHCHR) has supported the six-year long process that led to the Principles
under the stewardship of the Special Representative. Before their endorsement
by the Human Rights Council, the High Commissioner stated that:

“These Guiding Principles clarify the human rights responsibilities of
business. They seek to provide the first global standard for preventing
and addressing the risk of adverse human rights impact linked to
business activities. If endorsed, the Guiding Principles will constitute
an authoritative normative platform which will also provide guidance
regarding legal and policy measures that, in compliance with their
existing human rights obligations, States can put in place to ensure
corporate respect for human rights.”?

As Professor Ruggie has stated, the Guiding Principles will not bring all
human rights challenges to an end, but their endorsement marks the end of
the beginning. They provide a solid and practical foundation on which more
learning and good practice can be built.

2 Statement to the Employers’ Group at the International Labour Conference, 7 June 2011.
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The first task now is to ensure their effective implementation. This Interpretive
Guide, which was developed in full collaboration with the former Special
Representative, is designed to support this process.?

THE PURPOSE OF THIS INTERPRETIVE GUIDE

This Guide does not change or add to the provisions of the Guiding Principles
or to the expectations that they set for businesses. lts purpose is to provide
additional background explanation to the Guiding Principles to support a
full understanding of their meaning and intent. The Guide's content was the
subject of numerous consultations during the six years of Professor Ruggie’s
mandate and was reflected in his many public reports and speeches, but has
not previously been brought together.

The Guide is not an operational manual that will explain exactly how to put
the Guiding Principles into practice. Further work will be needed to develop
such operational guidance, which will vary depending on the sector, operating
context and other factors. The United Nations Working Group on Business
and Human Rights will play a central role in this regard. In addition, other
organizations with particular sectoral or issue-based focuses are already
preparing their own thinking on implementation. As they do so, it is hoped that
this Guide will assist them by explaining further the intent behind the Guiding
Principles that address the corporate responsibility to respect human rights.
As such it is a resource not just for businesses, but also for Governments,
civil society, investors, lawyers and others who engage with business on these
issues.

While this Guide focuses on the corporate responsibility to respect human
rights, it in no way reduces the equally important duty of States to protect
human rights against abuse by third parties, including business.

THE STRUCTURE OF THIS INTERPRETIVE GUIDE
Chapter | briefly defines some key concepts used in the Guiding Principles.

Chapters Il and lll focus on the substance of those Guiding Principles that
address the corporate responsibility to respect human rights, with a series of
basic questions and answers to help interpret each principle, its intent and

3 Special thanks go to Caroline Rees of the Harvard Kennedy School of Government, who

served as a senior adviser to the Special Representative’s team.



_

the implications of its implementation. Chapter Il covers the five “foundational
principles” of the corporate responsibility to respect human rights, which are
the basis for all the “operational principles” of chapter lll. These operational
principles elaborate on the policies and processes businesses need to have in
place to ensure that they respect human rights. They follow the same structure
as the Guiding Principles:

A. Policy commitment

B. Human rights due diligence
C. Remediation

D. lIssues of context

The Guiding Principles address the issue of remediation both under the
second pillar (the corporate responsibility to respect) and under the third
(access to remedy). Those Guiding Principles on access to remedy that are
relevant to businesses are included here under “Remediation”, for the sake of
completeness. Section D focuses on dilemmas where the operating context of
a business seems to preclude or limit its ability to respect all human rights in
practice.

The annexes contain useful reference material.

THE STATUS OF THIS INTERPRETIVE GUIDE

The formal commentary provided in the Guiding Principles is not reproduced
in this Guide, although it is at times quoted. The questions and answers
provided here go beyond that commentary to provide additional detail and
assistance in understanding the Guiding Principles. As such, they complement
the commentary but do not replace or supersede it.
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I. KEY CONCEPTS

Actual human rights impact

An “actual human rights impact” is an adverse impact that has already occurred
or is occurring.

Adverse human rights impact

An “adverse human rights impact” occurs when an action removes or reduces
the ability of an individual to enjoy his or her human rights.

Business relationships

Business relationships refer to those relationships a business enterprise has
with business partners, entities in its value chain and any other non-State or
State entity directly linked to its business operations, products or services. They
include indirect business relationships in its value chain, beyond the first tier,
and minority as well as majority shareholding positions in joint ventures.

Complicity

Complicity has both legal and non-legal meanings. As a legal matter, most
national legislations prohibit complicity in the commission of a crime, and a
number allow for the criminal liability of business enterprises in such cases. The
weight of international criminal law jurisprudence indicates that the relevant
standard for aiding and abetting is “knowingly providing practical assistance
or encouragement that has a substantial effect on the commission of a crime”.

| "

Examples of non-legal “complicity” could be situations where a business
enterprise is seen fo benefit from abuses committed by others, such as when it
reduces costs because of slave-like practices in its supply chain or fails to speak
out in the face of abuse related to its own operations, products or services,
despite there being principled reasons for it to do so. Even though enterprises
have not yet been found complicit by a court of law for this kind of involvement
in abuses, public opinion sets the bar lower and can inflict significant costs on
them.

The human rights due diligence process should uncover risks of non-legal (or
perceived) as well as legal complicity and generate appropriate responses.
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Due diligence

Due diligence has been defined as “such a measure of prudence, activity, or
assiduity, as is properly to be expected from, and ordinarily exercised by,
a reasonable and prudent [person] under the particular circumstances; not
measured by any absolute standard, but depending on the relative facts of
the special case”.* In the context of the Guiding Principles, human rights due
diligence comprises an ongoing management process that a reasonable and
prudent enterprise needs to undertake, in the light of its circumstances (including
sector, operating confext, size and similar factors) to meet its responsibility to
respect human rights.

Gross human rights abuses

There is no uniform definition of gross human rights violations in international
law, but the following practices would generally be included: genocide,
slavery and slavery-like practices, summary or arbitrary executions, torture,
enforced disappearances, arbitrary and prolonged detention, and systematic
discrimination. Other kinds of human rights violations, including of economic,
social and cultural rights, can also count as gross violations if they are grave
and systematic, for example violations taking place on a large scale or targeted
at particular population groups.

Human rights and international crimes

Some of the most serious human rights violations may constitute international
crimes. International crimes have been defined by States under the Rome
Statute of the International Criminal Court. They are genocide (“acts committed
with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group”), crimes against humanity (widespread and systematic attacks
against civilians that include murder, enslavement, torture, rape, discriminatory
persecution, etc.), war crimes (as defined by international humanitarian law)
and the crime of aggression.

Human rights risks

A business enterprise’s human rights risks are any risks that its operations may
lead to one or more adverse human rights impacts. They therefore relate to its

4 Black’s Law Dictionary, 6th ed. (St. Paul, Minnesota, West, 1990).
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potential human rights impact. In traditional risk assessment, risk factors in both
the consequences of an event (its severity) and its probability. In the context
of human rights risk, severity is the predominant factor. Probability may be
relevant in helping prioritize the order in which potential impacts are addressed
in some circumstances (see “severe human rights impact” below). Importantly,
an enterprise’s human rights risks are the risks that its operations pose to human
rights. This is separate from any risks that involvement in human rights impact
may pose to the enterprise, although the two are increasingly related.

Leverage

Leverage is an advantage that gives power to influence. In the context of the
Guiding Principles, it refers to the ability of a business enterprise to effect
change in the wrongful practices of another party that is causing or contributing
to an adverse human rights impact.

Mitigation
The mitigation of adverse human rights impact refers to actions taken to reduce
its extent, with any residual impact then requiring remediation. The mitigation

of human rights risks refers to actions taken to reduce the likelihood of a certain
adverse impact occurring.

Potential human rights impact

A “potential human rights impact” is an adverse impact that may occur but has
not yet done so.

Prevention

The prevention of adverse human rights impact refers to actions taken to ensure
such impact does not occur.

Remediation/remedy

Remediation and remedy refer to both the processes of providing remedy for an
adverse human rights impact and the substantive outcomes that can counteract,
or make good, the adverse impact. These outcomes may take a range of
forms, such as apologies, restitution, rehabilitation, financial or non-financial
compensation, and punitive sanctions (whether criminal or administrative, such
as fines), as well as the prevention of harm through, for example, injunctions or
guarantees of non-repetition.



b

Salient human rights

The most salient human rights for a business enterprise are those that stand
out as being most at risk. This will typically vary according to its sector and
operating context. The Guiding Principles make clear that an enterprise should
not focus exclusively on the most salient human rights issues and ignore others
that might arise. But the most salient rights will logically be the ones on which
it concentrates its primary efforts.

Severe human rights impact

The commentary to the Guiding Principles defines severe human rights impact
with reference to its scale, scope and irremediable character. This means that its
gravity and the number of individuals that are or will be affected (for instance, from
the delayed effects of environmental harm) will both be relevant considerations.
“Irremediability” is the third relevant factor, used here to mean any limits on the
ability to restore those affected to a situation at least the same as, or equivalent
to, their situation before the adverse impact. For these purposes, financial
compensation is relevant only to the extent that it can provide for such restoration.

Stakeholder/affected stakeholder

A stakeholder refers to any individual who may affect or be affected by an
organization’s activities. An affected stakeholder refers here specifically to an
individual whose human rights has been affected by an enterprise’s operations,
products or services.

Stakeholder engagement/consultation

Stakeholder engagement or consultation refers here to an ongoing process
of interaction and dialogue between an enterprise and its potentially affected
stakeholders that enables the enterprise to hear, understand and respond to
their interests and concerns, including through collaborative approaches.

Value chain

A business enterprise’s value chain encompasses the activities that convert input
info output by adding value. It includes entities with which it has a direct or
indirect business relationship and which either (a) supply products or services
that contribute to the enterprise’s own products or services, or (b) receive
products or services from the enterprise.
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Il. FOUNDATIONAL PRINCIPLES

GUIDING PRINCIPLE 11

Business enterprises should respect human rights. This means that they should avoid
infringing on the human rights of others and should address adverse human rights
impacts with which they are involved.

GUIDING PRINCIPLE 12

The responsibility of business enterprises fo respect human rights refers to infernationally
recognized human rights—understood, at a minimum, as those expressed in the
Infernational Bill of Human Rights and the principles concerning fundamental rights set
out in the International Labour Organization’s Declaration on Fundamental Principles

and Rights at Work.

Question 1. What are human rights?

The idea of human rights is as simple as it is powerful: that people have a
right to be treated with dignity. Human rights are inherent in all human beings,
whatever their nationality, place of residence, sex, national or ethnic origin,
colour, religion, language, or any other status. Every individual is entitled to
enjoy human rights without discrimination. These rights are all interrelated,
interdependent and indivisible.

Human rights are often expressed and guaranteed by law, in the forms of
treaties, customary international law, general principles and other sources of
international law. International human rights law lays down obligations on
States to act in certain ways or to refrain from certain acts, in order to promote
and protect the human rights and fundamental freedoms of individuals or
groups.

The 1948 Universal Declaration of Human Rights was drawn up by
representatives from many nations to prevent a recurrence of the atrocities
of the Second World War and is the cornerstone of modern human rights
law. At the World Conference on Human Rights in Vienna in 1993, all 171
participating countries reaffirmed their commitment to the aspirations expressed
in that Declaration.
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The Universal Declaration is codified in international law through the
International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights, both of 1966. Each of
the Covenants has been ratified by over 150 States. Collectively all three
documents are known as the International Bill of Human Rights.

Inthe sphere of human rights for workers, the International Labour Organization’s
Declaration on Fundamental Principles and Rights at Work commits all its
member States to four categories of principles and rights: freedom of association
and the right to collective bargaining; the elimination of compulsory labour;
the abolition of child labour; and the elimination of discrimination in respect of
employment and occupation. These are covered by the eight core conventions
of the International Labour Organization (ILO).

Together these documents constitute the minimum reference point for what the
Guiding Principles describe as internationally recognized human rights.

Q 2. How are human rights relevant to States?

States have the legal obligation to respect, protect and fulfil the human
rights set out in the international human rights conventions they ratify. Similar
responsibilities, though usually not legally binding, result from the human rights
declarations and other such political commitments that States make.

The obligation of States to respect human rights means that they must refrain
from interfering with or curtailing the enjoyment of human rights. Their
obligation to protect human rights requires them to protect individuals and
groups against human rights abuses, including by business enterprises. Their
obligation to fulfil human rights means that States must take positive action to
facilitate the enjoyment of basic human rights.

Q 3. How are human rights relevant to businesses?

International human rights treaties generally do not impose direct legal
obligations on business enterprises. Legal liability and enforcement for the
infringement by businesses of international human rights standards are therefore
defined largely by national law.> However, the actions of business enterprises,
just like the actions of other non-State actors, can affect the enjoyment of
human rights by others, either positively or negatively. Enterprises can affect
the human rights of their employees, their customers, workers in their supply

5 It is important to note that national law provisions, and some human rights requirements in
contracts, may result from or be heavily influenced by international human rights treaties.
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chains or communities around their operations. Indeed, experience shows
that enterprises can and do infringe human rights where they are not paying
sufficient attention to this risk and how to reduce it.

The International Bill of Human Rights and the core ILO conventions provide
basic reference points for businesses in starting to understand what human
rights are; how their own activities may affect them; and how to ensure that
they prevent or mitigate the risk of adverse impact. Human Rights Translated:
A Business Reference Guide provides a range of examples under each human
right.¢ (See also box 2 for examples of different ways in which enterprises may
be involved in adverse human rights impact.)

Q 4. What additional human right standards may be relevant?

Depending on the circumstances of their operations, enterprises may need to
consider additional standards beyond the International Bill of Human Rights
and core ILO conventions, in order to ensure that they act with respect for
human rights: for instance, if their activities could pose a risk to the human rights
of individuals belonging to specific groups or populations that require special
attention. Certain United Nations human rights instruments have elaborated the
human rights of persons belonging to such groups or populations, recognizing
that they may need particular accommodation or protection in order to fully
enjoy human rights without discrimination (see box 1).

Vulnerable individuals, groups and communities are those that face a
particular risk of being exposed to discrimination and other adverse human
rights impact. People who are disadvantaged, marginalized or excluded
from society are often particularly vulnerable. Examples may be children,
women, indigenous peoples, people belonging to ethnic or other minorities,
or persons with disabilities. Vulnerability can depend on context. For example,
while women are more vulnerable to abuse than men in some contexts, they
are not necessarily vulnerable in all contexts. Conversely, in some situations
women from marginalized groups may be doubly vulnerable: because they are
marginalized and because they are women.

In armed conflict, the standards of international humanitarian law apply to
business enterprises as well as to others. On the one hand, international
humanitarian law grants protection to business personnel—provided they

¢ Human Rights Translated: A Business Reference Guide (Monash University, the International
Business Leaders Forum, OHCHR and the United Nations Global Compact, 2008). Available from
www.ohchr.org.
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BOX 1

United Nations human rights instruments elaborating the rights of persons
belonging to particular groups or populations

The Infernational Convention on the Elimination of All Forms of Racial Discrimination
The Convention on the Elimination of All Forms of Discrimination against VWomen
The Convention on the Rights of the Child

The International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families

The Convention on the Rights of Persons with Disabilities
The United Nations Declaration on the Rights of Indigenous Peoples

The Declaration on the Rights of Persons Belonging to National or Ethnic, Religious
and Linguistic Minorities

In most instances, the rights in these instruments relate to the individuals in the groups
they address. The United Nations Declaration on the Rights of Indigenous Peoples
addresses both the human rights of indigenous individuals and the collective rights
of indigenous peoples.

do not take part directly in armed hostilities—as well as to the assets and
capital investments of enterprises. On the other, it imposes obligations on
managers and staff not to breach international humanitarian law and exposes
them—and the enterprises themselves—to the risk of criminal or civil liability
in the event that they do so. The International Committee of the Red Cross
has developed guidance on the rights and obligations of business enterprises
under international humanitarian law.”

Q 5. How can dll internationally recognized human rights be
relevant to business?

The corporate responsibility to respect human rights applies to all internationally
recognized human rights, because business enterprises can have an impact—

7 Business and International Humanitarian Law: An Introduction to the Rights and Obligations

of Business Enterprises under International Humanitarian Law (International Committee of the Red
Cross, 2006).
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directly or indirectly—on virtually the entire spectrum of these rights. Even rights
such as the right to a fair trial, which is clearly directed at States, can be
adversely affected if, for example, an enterprise obstructs evidence or interferes
with witnesses. In practice, some rights will be more relevant or salient than
others in particular industries and circumstances, and companies will pay more
attention to them. For example, the human rights risks that are most salient for
enterprises in the apparel sector with products made by workers in factories
across several countries, will differ from those of enterprises in the extractive
sector that have to relocate an indigenous community. But there is nothing in
principle that precludes any enterprise from causing or contributing to adverse
impact on any internationally recognized human right. It is therefore not
possible to limit the application of the responsibility to respect human rights to
a particular subset of rights for particular sectors.

Q 6. What does “avoid infringing” human rights mean?

This means that enterprises can go about their activities, within the law, so
long as they do not cause harm to individuals’ human rights in the process. For
example, if a factory or a mine pollutes the water source of the surrounding
communities so that people do not have the same access to safe drinking water
as before, it has infringed on the enjoyment of the right to safe drinking water.
Or, if an enterprise evicts a community without due process, consultation and
compensation, it will infringe the right to adequate housing.

Q 7. Is the responsibility to respect human rights optional for
business enterprises?

No. In many cases the responsibility of enterprises to respect human rights
is reflected at least in part in domestic law or regulations corresponding to
infernational human rights standards. For instance, laws that protect people
against contaminated food or polluted water, or that mandate workplace
standards in line with the ILO conventions and safeguards against discrimination,
or that require individuals’ informed consent before they take part in drug
trials, are all different ways in which domestic laws can regulate the behaviour
of enterprises to help ensure that they respect human rights.

The responsibility to respect human rights is not, however, limited to compliance
with such domestic law provisions. It exists over and above legal compliance,
constituting a global standard of expected conduct applicable to all businesses
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in all situations. It therefore also exists independently of an enterprise’s own
commitment to human rights. It is reflected in soft law instruments such as the
Guidelines for Multinational Enterprises of the Organisation for Economic
Co-operation and Development (OECD). There can be legal, financial and
reputational consequences if enterprises fail to meet the responsibility to
respect. Such failure may also hamper an enterprise’s ability to recruit and
retain staff, to gain permits, investment, new project opportunities or similar
benefits essential to a successful, sustainable business. As a result, where
business poses a risk to human rights, it increasingly also poses a risk to its
own long-term interests.

Q 8. Do enterprises have any additional human rights
responsibilities?

The Guiding Principles set the baseline responsibility of all enterprises as respect
for human rights wherever they operate. Beyond that, enterprises may voluntarily
undertake additional human rights commitments—such as the promotion of certain
human rights —for philanthropic reasons, to protect and enhance their reputation, or
to develop new business opportunities. National laws and regulations may require
additional activities by enterprises regarding human rights in some situations,
as may contracts with public authorities for particular projects. For example, a
contract with a State for the provision of water services may require a business
enterprise to help fulfil the human right to water. Operational conditions may also
lead enterprises to take on additional responsibilities in specific circumstances.
For example, enterprises may identify a need to make social investments, such
as in local health care or education, in order to achieve or maintain support
for its operations from surrounding communities (a so<alled social licence to
operate). Supporting human rights also forms part of the commitment undertaken
by signatories to the United National Global Compact.

Debate continues over whether there may be a responsibility for some
enterprises in some situations to go beyond respect for human rights and also
to seek to promote them. This falls beyond the scope of the Guiding Principles,
which constitute a global standard of responsibility for all businesses in all
situations and therefore focus on the responsibility to respect human rights.
Respect for human rights is about an enterprise’s core operations—how it goes
about its daily business. It is not about voluntary activities outside its core
operations, however welcome these may be.
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It is also important to note in this context that there is no equivalent of a carbon
off-set for harm caused to human rights: a failure to respect human rights in one
area cannot be cancelled out by a benefit provided in another.

GUIDING PRINCIPLE 13

The responsibility fo respect human rights requires that business enterprises:

(a) Avoid causing or contributing to adverse human rights impacts through their own
activities, and address such impacts when they occur;

(b) Seek to prevent or mitigate adverse human rights impacts that are directly linked
fo their operations, products or services by their business relationships, even if
they have not contributed to those impacts.

Q 9. How can enterprises be involved in adverse human rights
impact?

There are three basic ways in which an enterprise can be involved in an
adverse impact on human rights:

(@) It may cause the impact through its own activities;

(b) It may contribute to the impact through its own activities—either directly
or through some outside entity (Government, business or other);

() It may neither cause nor contribute to the impact, but be involved
because the impact is caused by an entity with which it has a business
relationship and is linked to its own operations, products or services.

Each scenario has different implications for the nature of an enterprise’s
responsibilities, as discussed in question 11 below and further elaborated

under Guiding Principle 19.

Q 10. What is meant by “adverse human rights impact”?

An “adverse human rights impact” occurs when an action removes or reduces
the ability of an individual to enjoy his or her human rights.

The Guiding Principles distinguish between “actual” and “potential” human
rights impact. Actual impact is one that has occurred or is occurring. Potential
impact is one that may occur but has not yet done so.
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BOX 2

Examples of business impact on human rights

Examples of situations where business enterprises may be deemed to have caused
adverse human rights impact:

— Routine racial discrimination by a restaurant in ifs freatment of customers;

— Exposure of factory workers to hazardous working conditions without adequate
safety equipment;

— Being the sole or main source of pollution in @ community’s drinking water supply
due to chemical effluents from production processes.

Examples of enterprises being accused of confributing fo adverse human rights

impact:

- Providing data about Infernet service users to a Government that uses the data fo
frace and prosecute political dissidents contrary to human rights;

— Performing construction and maintenance on a detention camp where inmates
were allegedly subject to inhumane treatment;

- Targeting high-sugar foods and drinks at children, with an impact on child obesity;

— Changing product requirements for suppliers at the eleventh hour without
adjusting production deadlines and prices, thus pushing suppliers to breach
labour standards in order to deliver.

Examples of adverse impact that is directly linked to an entferprise’s operations,
products or services by ifs business relationships, but where the enterprise ifself may
not fo have confributed to it:

— Providing financial loans to an entferprise for business activities that, in breach of
agreed sfandards, result in the eviction of communities;

— Embroidery on a refail company’s clothing products being subcontracted by the
supplier to child labourers in homes, counter to contractual obligations;

— Use of scans by medical insfitutions to screen for female foetuses, facilitating their
abortion in favour of boys.

Human Rights Translated contains further examples of how business enterprises can
be involved in adverse impact on human rights.
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Actual impact requires remediation (see Guiding Principle 22). Potential
impact—or human rights risk—requires action to prevent it from materializing,
or at least to mitigate (reduce) as far as possible the extent to which it may
do so (see Guiding Principles 17-21 on human rights due diligence). Where
some residual impact on human rights is unavoidable, this in turn requires
remediation.

Q 11. What should enterprises do if they are at risk of
involvement in adverse human rights impact?

The appropriate responses in these different situations are explored in some
detail under Guiding Principle 19. In summary:

(a) If an enterprise is at risk of causing or contributing to an adverse human
rights impact through its own activities, it should cease or change the
activity that is responsible, in order to prevent or mitigate the chance of
the impact occurring or recurring. If an impact nevertheless takes place,
the enterprise should engage actively in its remediation either directly
or in cooperation with others (be it the courts, the Government, other
enterprises involved or other third parties);

(b) If an enterprise is at risk of involvement in an adverse impact solely
because the impact is linked to its operations, products or services by a
business relationship, it does not have responsibility for the impact itself:
that responsibility lies with the entity that caused or contributed to it. The
enterprise therefore does not have to provide remediation (although it may
choose to do so to protect its reputation or for other reasons). However, it
has a responsibility to use its leverage to encourage the entity that caused
or contributed to the impact to prevent or mitigate its recurrence. This may
involve working with the entity and/or with others who can help.

GUIDING PRINCIPLE 14

The responsibility of business enferprises to respect human rights applies fo all
enferprises regardless of their size, sector, operational context, ownership and
structure. Nevertheless, the scale and complexity of the means through which
enferprises meet that responsibility may vary according fo these factors and with the
severity of the enferprise’s adverse human rights impacfs.
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Q 12. What is the relevance of the “severity” of an enterprise’s
human rights impact to other factors listed here?

The severity of a potential adverse human rights impact is the most important
factor in determining the scale and complexity of the processes the enterprise
needs to have in place in order to know and show that it is respecting human
rights. The processes must therefore first and foremost be proportionate to the
human rights risks of its operations.

Q 13. What is meant by a “severe” human rights impact?

The commentary to this Principle states that “severity of impacts will be judged
by their scale, scope and irremediable character”. This means that the gravity
of the impact (its scale) and the number of individuals that are or will be
affected (its scope) will both be relevant. “Irremediability” is the third relevant
factor, used here to mean any limits on the ability to restore those affected
to a situation at least the same as, or equivalent to, their situation before the
adverse impact.

It is not necessary for an impact to have more than one of these characteristics
to be reasonably considered “severe”, although it is often the case that the
greater the scale or the scope of an impact, the less it is “remediable”.

The concept of “severity” is discussed further under Guiding Principle 24,
including in the context of risk assessment.

Q 14. How is the size of an enterprise relevant to its
responsibility to respect human rights?

All enterprises have the same responsibility to respect human rights as they go
about their business. However, size will often influence the kinds of approaches
they take to meet that responsibility.

A large enterprise will have more employees, typically undertake more activities
and be engaged in more relationships than a small one. This may increase its
human rights risks. Large enterprises are also likely to have more complex
systems and procedures in place for decision-making, communications, control
and oversight. They are more likely than small enterprises to have operations,
value chain relationships, clients or customers that span multiple countries,
making the implementation and monitoring of standards more challenging.
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They may have longer and more complex value chains with multiple forms of
relationships, some of them entailing more human rights risks than others.

The policies and processes that a large enterprise needs to ensure respect
for human rights by the enterprise as a whole will need to reflect all these
factors. They will need to extend to all those in the enterprise who deal with the
activities and relationships with which its human rights risks are associated. The
significance of embedding respect for human rights across all relevant functions
and units of the enterprise is discussed further under Guiding Principle 16.

Small and medium-sized enterprises may have less capacity and more
informal processes and management structures than larger companies, so
their respective policies and processes will take on different forms. With fewer
employees, communications across functions may be easier and less formal.
Internal systems and oversight functions will typically be less complex.

In many instances, the approaches needed to embed respect for human rights
in a smaller enterprise’s operations can mirror the lesser complexity of its
operations. However, size is never the only factor in determining the nature
and scale of the processes necessary for an enterprise o manage its human
rights risks. The severity of its actual and potential human rights impact will be
the more significant factor. For instance, a small company of fewer than 10
staff that trades minerals or metals from an area characterized by conflict and
human rights abuses linked to mining has a very high human rights risk profile.
lts policies and processes for ensuring that it is not involved in such abuses will
need to be proportionate to that risk.

The commentary to Guiding Principle 17 discusses further how external
expertise and pooled resources can assist all enterprises, and particularly small
and medium-sized ones, in conducting human rights due diligence that is both
effective and proportionate to their human rights risks and their resources.

Q 15. How is an enterprise’s sector and operational context
relevant to its responsibility to respect human rights?

All enterprises have the same responsibility to respect all internationally
recognized human rights (see Guiding Principle 12). That said, an enterprise’s
sector and its operational context will typically determine which human rights it
is at greatest risk of having an impact on in the normal course of its operations.
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Engagement with local stakeholders will often enable a business enterprise to
better understand the context in which it operates.

An enterprise’s sector determines many of the activities it engages in, some
of which may carry particular human rights risks. For example, agribusiness
enterprises often invest in land for new agricultural activities. This land may be
inhabited or used by communities for their livelihoods, whether or not they are
recognized as having legal title. This creates a particular risk for the right of the
individuals concerned to an adequate standard of living. An information and
communications technology company may be at particular risk of impacting
the rights to privacy and/or information of its users as a result of data sharing
or censorship. Enterprises in sectors that routinely work with toxic products,
such as chemical companies, many manufacturing companies, as well as
mining companies, may pose a particular risk to the right to safe water. (These
are mere illustrations. Other rights may also be at risk in these sectors.)

An enterprise’s operational context can also make a significant difference. If
labour laws are poorly implemented and enforced by the State authorities, then
working with suppliers from that region will carry a higher risk of becoming
involved in labour rights abuses. If the area is affected by, or prone to, conflict,
there may be particular risks with regard to security, the right to life and ethnic
discrimination. If the region suffers from water scarcity, then the risk of adverse
impact on the right to safe water will be high. If the affected communities
include indigenous peoples, then their rights, including their cultural rights,
may be at particular risk.

These factors of sector and operational context are therefore especially
relevant, or salient, in determining which human rights are at greatest risk from
a particular enterprise’s operations. As stressed above, this does not mean they
should become its exclusive focus. But they will likely need to be the subject of
the most systematized and regular attention.

Q 16. How is an enterprise’s ownership relevant to its
responsibility to respect human rights?

All enterprises have the same responsibility to respect human rights regardless
of ownership. It applies whether they are publicly listed, privately owned,
State-owned, joint ventures or have some other, or hybrid, form of ownership.
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Abuse by State-owned enterprises, that is to say, where the State controls
the enterprise or where the enterprise’s acts can otherwise be attributed
to the State, may constitute a violation of the State’s own international law
obligations.® If States own or control business enterprises, they have the
greatest means within their powers to ensure that relevant policies, legislation
and regulations regarding respect for human rights are implemented. Senior
management typically reports to State agencies, and associated government
departments have greater scope for scrutiny and oversight, including
ensuring that effective human rights due diligence is implemented. The legal
obligations of the State to respect and protect human rights are additional
to the enterprise’s own responsibility to respect human rights and do not
diminish it in any regard.

For joint ventures with significant human rights risks, it is particularly important
to ensure that the legal and other agreements underpinning the ventures
provide the necessary basis to ensure that human rights are respected in their
operations.

Q 17. How is an enterprise’s structure relevant to its
responsibility to respect human rights?

Business enterprises can have various structures. For instance, some are
wholly separate—legally and functionally—from any other enterprise;
others follow a franchise model with greater or lesser degrees of contractual
constraint on franchisees; others are part of cooperatives or create a holding
company to link a group of enterprises. Some others operate as a parent
company and subsidiaries, with varying degrees of control exercised by the
parent company and correspondingly varied levels of devolved authority to
the subsidiaries.

The corporate group structure does not make any difference to whether entities
within the group have to respect human rights. It simply affects how they go
about ensuring that rights are respected in practice, for instance through
their contractual arrangements, internal management systems, governance or
accountability structures. If human rights abuses occur, it will be the national
law in the relevant jurisdiction that determines where liability rests.

¢ See the State duty to protect human rights, in particular Guiding Principle 4, not
covered in this publication.
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GUIDING PRINCIPLE 15

In order to meet their responsibility to respect human rights, business enterprises should
have in place policies and processes appropriate to their size and circumstances,
including:

(a) A policy commitment to meet their responsibility to respect human rights;

(b) A human rights due diligence process to identify, prevent, mitigate and account
for how they address their impacts on human rights;

(c) Processes to enable the remediation of any adverse human rights impacts they
cause or fo which they contribute.

Q 18. Why are policies and processes required if this is just a
question of avoiding harm?

Respecting human rights is not a passive responsibility: it requires action on the
part of businesses. It is relatively easy for an enterprise to say that it respects
human rights and it may genuinely believe that this is the case. But to make that
claim with legitimacy, an enterprise needs to know and be able to show that it
is indeed respecting human rights in practice. That, in turn, requires it to have
certain policies and processes in place. The Guiding Principles define these as:
a statement of policy commitment, a human rights due diligence process and
processes to enable remediation.

Chapter Il elaborates on the factors an enterprise should take into consideration
in developing these policies and processes and ensuring that they collectively
meet the objective of enabling it to manage its human rights risks effectively.
Specifically, section A elaborates on the policy commitment, section B elaborates
on human rights due diligence and section C elaborates on remediation. Finally,
section D elaborates on issues and challenges arising in particular contexts.

Q 19. What makes policies and processes “appropriate to size
and circumstances”?

There is no single answer to this question. It will depend on all the factors
discussed under Guiding Principle 14, with the most attention due to the
severity of the enterprise’s adverse human rights impact.
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Good policies and processes are not necessarily resource-intensive. If a
business’s human rights risk profile is low, its processes for addressing such
risk may be correspondingly simple. Moreover, any business may benefit from
drawing on external resources to keep the costs manageable (see box 3 and
annex ll).

Q 20. How fast can an enterprise be expected to achieve all
this?

It is relatively easy for an enterprise to assert that it respects human rights or
that it is committed to doing so. Meeting that commitment can be notably more
complex, particularly in large companies that have vast numbers of personnel,
multiple and complex business relationships, and operate in different locations.
It is also challenging for enterprises for which these issues are relatively new.
Moreover, maintaining respect for human rights will often require constant
work to keep up with new challenges.

So even if an enterprise is quick to recognize that it has a responsibility to
respect human rights, the reality is that it may take time to know and show that it
is actually meeting that responsibility. An enterprise should not try to overcome
this hurdle by suggesting that its policy commitment is merely aspirational.
This almost inevitably suggests that the commitment is fluid or negotiable, and

BOX 3

Many business enterprises—not just small and medium-sized ones—will benefit
from external expert resources that can support and assist their efforts to meet their
responsibility fo respect human rights. The primary focus should be on the credibility
of such resources—written, audio~visual or human. There may be various ways of
assessing this. For instance:

* s there evidence of their successful use by other business enterprisese

® Were they developed by an individual or organization that is frusted by
stakeholders and respected in this field?

* Are they referred to, used or trusted by other respected individuals or organizations
(in the industry, academia, civil society, including human rights experts, efc.)2
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lowers expectations and incentives for its achievement among personnel and
business partners. Moreover, the responsibility to respect human rights exists
regardless of the enterprise’s own commitment: it is not the commitment to meet
it that creates the responsibility.

An enterprise is well advised to be transparent about the efforts it makes to
manage the transition as it develops or adjusts the policies and processes
it needs. It could, for example, provide public information on the timelines
it has set for various stages of implementation. It could engage a group of
independent experts—respected individuals from civil society, national human
rights institutions, academia or other fields—to advise it on the development of
these new processes or oversee its own efforts to do so. If it uses a stakeholder
or expert panel of this kind, some independent reporting from the panel can
provide important transparency and credibility to the ongoing efforts.

In short, if an enterprise is able to demonstrate that it has serious processes
under way to put its policy commitment into practice, this can help create the
space it needs to develop the internal policies, procedures and practices to
deliver on that commitment. Indeed, if an enterprise’s human rights challenges
are changing over time and require adjustments to the systems that address
them, approaches of this kind may be of ongoing benefit.



b
lil. OPERATIONAL PRINCIPLES

A. POLICY COMMITMENT

GUIDING PRINCIPLE 16

As the basis for embedding their responsibility o respect human rights, business
enterprises should express their commitment to meet this responsibility through a
statement of policy that:

(a) Is approved af the most senior level of the business enterprise;
(b) Is informed by relevant internal and/or external expertise;

(c) Stipulates the enterprise’s human rights expectations of personnel, business
partners and other parties directly linked fo its operations, products or services;

(d) Is publicly available and communicated internally and externally to all personnel,
business pariners and other relevant parties;

(e) Is reflected in operational policies and procedures necessary to embed it
throughout the business enterprise.

Q 21. Why does this matter?

The term “policy commitment” is used here to mean a high-level and public
statement by an enterprise fo set out its commitment to meet its responsibility
to respect human rights. It makes this commitment a clear, overarching policy
that will determine its actions. The policy commitment is distinct from the
operational policies and procedures referred to in subparagraph (e) of this
Guiding Principle, which are typically not public, are more detailed in nature
and help translate the high-level commitment into operational terms.

A policy commitment to meet the enterprise’s responsibility to respect human
rights:

(a) Demonstrates both inside and outside the enterprise that management
understands this is a minimum standard for conducting business with
legitimacy;
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(b) Clearly communicates the expectation of top management as to how all
personnel, as well as business partners and others the enterprise works
with, should act;

(c) Triggers the development of internal procedures and systems necessary
to meet the commitment in practice;

(d) s the first essential step for embedding respect for human rights into the
values of the enterprise.

This Principle states that the policy commitment should stipulate the enterprise’s
human rights expectations also of business partners and other parties directly
linked to its operations, products or services. Doing so provides a starting
point from which the enterprise can better leverage respect for human rights
in these relationships, should this be necessary. For example, it can facilitate
the inclusion of provisions for the respect of human rights in contracts with
suppliers and partners; and it can provide the basis for auditing or monitoring
performance and for factoring the results into decisions on future business
relationships. Conversely, if it is not clear that these expectations with regard
to human rights are a firm policy of the enterprise, they can easily become
“negotiable” and be sidelined in particular relationships or circumstances. This
weakens the ability of the enterprise to ensure it is not involved in human rights
abuses by others, which in turn increases its own risks.

Q 22. How detailed should a policy commitment be?

An enterprise’s policy commitment will typically remain static for an extended
period of time, although it may be updated as lessons are learned. It is a
constant reference point for employees, parties with which the enterprise works
and its wider stakeholders. It sets the foundational expectation from which the
operational policies and processes for its implementation follow. It is therefore
not the place for details of policy and process that are likely to shift frequently
as circumstances change.

So the degree of detail in a policy commitment may vary. It may simply be
expressed as a general commitment to respect all internationally recognized
human rights and an expectation that those with whom the enterprise works do
the same. It could also include a summary of those human rights that the business
recognizes as likely to be the most salient for its operations and information
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on how it will account for its actions to meet its responsibility to respect human
rights. Nevertheless, the policy should reflect a commitment to respect all
internationally recognized human rights, even if some are highlighted as being
particularly salient.

Q 23. Which human rights issues are most salient to your
business?

Those responsible for developing the human rights policy commitment and
processes will need to know which human rights the enterprise is most likely to
have an impact on—that is, which rights are the most salient fo its operations—
while also ensuring that these do not become its exclusive focus. Question 15
explores the frequent linkage between salient human rights and an enterprise’s
sector or operational context.

For instance, one of the most typical risks for a toy or footwear company will be
involvement in labour rights abuses through its supply chain. For a beverage or
food company, typical risks are both labour rights and impact on water and/
or land use and consumer health. For a pharmaceutical company, the right to
health will be particularly salient, as will freedom of expression and the right to
privacy for an information and communications technology enterprise.

If an enterprise is typically or regularly operating in contexts that increase the
risks to human rights, these may add to the list of salient human rights that
its policy commitment could highlight. For instance, a logging or construction
company that often operates in areas inhabited by indigenous peoples will
particularly need to understand the impact these peoples may suffer; an
electronic goods company sourcing largely from a State or region where
labour laws are weak or weakly enforced will need to take that into account;
an oil company developing new fields in conflict-affected areas may highlight
security-related risks in its policy commitment.

Q 24. What relevant expertise can an enterprise draw upon?

There are various sources an enterprise can turn to in order to help it work
out which human rights issues it should highlight in its overarching policy
commitment and how. In the first instance, the enterprise’s own experience will
be an important indicator of the most salient issues, albeit not the only one.
The enterprise may have internal human rights expertise to draw on as well.
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Looking beyond the enterprise itself, various resources are available, many of
them at no cost (see examples in annex Il).

In many situations, large enterprises or those with significant human rights risks,
in particular, will find it invaluable to consult individuals who are representative
of those stakeholder groups most likely to be affected by their operations.
These representatives can bring important perspectives on how the enterprises
could have an impact on human rights and the potential significance of that
impact. They will also be able to advise how the wording of the draft policy
commitment is likely to be viewed by these important stakeholders groups.

Q 25. How does the public policy commitment relate to internal
policies and procedures?

The implications of the overarching policy commitment need to be understood
internally and reflected in relevant internal policies and procedures. It is
through them that the commitment is put into practice and can be embedded in
the values of the enterprise.

In a small enterprise with very limited human rights risks, it may be sufficient to
provide a policy note to staff, highlighting the responsibility to respect human
rights and key issues for their attention (for example, non-discrimination), what
this means for staff practices and what accountability there will be (including
the consequences for breaches).

In a large enterprise, it will often be necessary to have additional internal
human rights policies that elaborate the implications of the policy commitment.
These might be particular to different departments, such as procurement,
human resources, production, sales, efc. It will also be necessary to make sure
that other policy areas and procedures are aligned with those related to human
rights. If such alignment does not take place, it can be much more difficult for
the enterprise to meet its responsibility to respect human rights when problems
arise.

For instance, if the buying division of a toy company makes decisions without
regard to how they may impact the ability of suppliers to comply with labour
rights standards, the enterprise risks contributing to adverse human rights
impact. If a construction company rewards operational staff purely on their
speed in building new infrastructure and without regard to whether they harm
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communities in doing so, it is likely to incentivize behaviours that lead to
adverse human rights impact. If an Internet company’s staff automatically defer
to every Government request for information about users, regardless of the
human rights implications, it runs the risk of being involved in any human rights
abuses that result.

Several factors are likely to influence the extent to which internal policies and
procedures are effective in embedding respect for human rights across an
enterprise. Existing systems may provide relevant and effective models, for
example systems related to health and safety or non-discrimination that can be
built on. Senior management attention and accountability for human rights risk
management can also help, as can staff training. Including indicators related to
human rights policies and procedures in the performance assessments of staff
across all relevant functions—not just those that lead on human rights—can be
particularly important.

QUESTIONS TO ASK

What elements does our statement of policy commitment fo respect human rights
need fo include in order to:

(a) Set clear expectations for the behaviour of personnel, business pariners and other
relevant parties linked to our activitiese

(b) Trigger the necessary internal attention, resources and action for ifs delivery?@
(c) Be credible in the eyes of our key stakeholder groups?
What sources can we use fo help us identify our key human rights risks@

With whom can we test our ideas about which human rights risks are most salient in
our sector and in the areas where we operate?

How can we make sure that in focusing on the most salient human rights we do not
forget that we might have an impact on otherse

Which credible experts could we ask to comment on our draft policy commitment,
perhaps as part of a group of external stakeholderse

What additional internal policies and procedures are we going to need to put this
policy commitment into practice?
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Which departments need to have understanding and ownership of these policies
and procedures, and how can we involve them in their development?

Who should sign off on the final policy commitment at the top of the enterprise, to
send the signal to all personnel that this is a priority@

How will we communicate our policy commitment publicly, bearing in mind the
different ways our stakeholders are able to access information?@

B. HUMAN RIGHTS DUE DILIGENCE

GUIDING PRINCIPLE 17

In order fo identify, prevent, mitigate and account for how they address their
adverse human rights impacts, business enterprises should carry out human rights
due diligence. The process should include assessing actual and potential human
rights impacts, infegrating and acfing upon the findings, tracking responses, and
communicating how impacts are addressed. Human rights due diligence:

(a) Should cover adverse human rights impacts that the business enterprise may
cause or confribute to through its own activities, or which may be directly linked
fo its operations, products or services by its business relationships;

(b) Will vary in complexity with the size of the business enterprise, the risk of severe
human rights impacts, and the nature and context of its operations;

(c) Should be ongoing, recognizing that the human rights risks may change over time
as the business enterprise’s operations and operating context evolve.

Q 26. Why does this matter?

It is through human rights due diligence that an enterprise identifies the
information it needs in order to understand its specific human rights risks
at any specific point in time and in any specific operating context, as well
as the actions it needs to take to prevent and mitigate them. “Human rights
risks” refers to the risks of having an adverse impact on human rights, as
against risks to the enterprise itself, although the former increasingly leads to
the latter.
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Human rights due diligence is not a single prescriptive formula. Enterprises of
different sizes, in different industries, with different corporate structures and in
different operating circumstances will need to tailor their processes to meet those
needs. However, the key elements of human rights due diligence —assessing,
infegrating and acting, tracking, and communicating—when taken together
with remediation processes, provide the management of any enterprise with
the framework it needs in order to know and show that it is respecting human
rights in practice.

Q 27. What should the scope of human rights due diligence be?

As the Guiding Principles state, human rights due diligence “should cover
adverse human rights impacts that the business enterprise may cause or
contribute to through its own activities, or which may be directly linked to its
operations, products or services by its business relationships”. See Guiding
Principle 13 for more on these three possible forms of involvement in adverse
human rights impact.

The focus of due diligence is on identifying and addressing the relevant impact
on human rights, i.e., that which is connected to the enterprise’s own activities
and fo its business relationships. Consequently, these activities and business
relationships set the scope of human rights due diligence.

“Business relationships”, as defined in the Guiding Principles, refer to the
relationships an enterprise has with “business partners, entities in its value
chain, and any other non-State or State entity directly linked to its business
operations, products or services”. When looking at business relationships, the
focus is not on the risks the related party poses to human rights in general, but
on the risks that it may harm human rights in connection with the enterprise’s
own operations, products or services.

Q 28. How can size and other characteristics affect an
enterprise’s human rights due diligence process?

Human rights due diligence is necessary for any enterprise to know and show
that it is respecting human rights in practice. It will need to include all the
elements set out in this Guiding Principle: assessing actual and potential human
rights impact, integrating and acting upon the findings, tracking responses, and
communicating how impact is addressed. However, the scale and complexity
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of these processes will vary according to the size of the enterprise, as well as its
sector, operational context, ownership and structure. The single most important
factor, however, in determining the processes needed will be the severity of its
human rights impact. The commentary to Guiding Principle 14 sets out these
distinctions more fully, while Guiding Principle 24 explores further the concept
of “severity”.

Q 29. Why should human rights due diligence be “ongoing”?

Human rights due diligence is intended to help an enterprise know and show
that it respects human rights throughout its operations and over time, including
when there are changes in its operations or operating contexts. It therefore
requires ongoing or iterative processes, rather than a one-off undertaking,
except where those operations and contexts do not change significantly.

Q 30. What is the role of stakeholder engagement?

Human rights due diligence is about people. It reflects the entitlement of every
human being to be treated with dignity. It therefore involves relationships—
between an enterprise and those on whom it may have an impact.

Hence, the key to human rights due diligence is the need to understand the
perspective of potentially affected individuals and groups. Where possible and
appropriate fo the enterprise’s size or human rights risk profile, this should
involve direct consultation with those who may be affected or their legitimate
representatives, as discussed further under Guiding Principle 18.

Q 31. What capacity does an enterprise need to conduct human
right due diligence?

There is no single answer to this question. If an enterprise does not meet
its responsibility to respect human rights, this implies risk to the enterprise
as well as risk to people. As with any other risk, the enterprise needs to
allocate the necessary internal capacity in order to manage it effectively.
This should be commensurate with the enterprise’s human rights risk profile.
For a small enterprise with limited human rights risks, it will likely be a task
that can be allocated to an existing member of staff, requiring a limited
amount of his or her time. For an enterprise with significant human rights
risks, proportionately more dedicated staff time as well as budget resources
will be required.
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For many enterprises, there will already be processes in place for other forms
of due diligence (environmental, health and safety, etc.) that can be drawn on
or built on to provide for human rights due diligence. Care should be taken
to ensure that such systems are adapted to the particular task of managing
human rights risks effectively. It is important for all enterprises to ensure that the
personnel responsible for human rights due diligence have the necessary skills
and training opportunities. They also need to have sufficient influence within
the organization.

Inthe first instance, an enterprise’s overall human rights risk profile will have been
assessed to develop its human rights policy commitment and any supporting
policies and procedures. But the enterprise should keep under review any shifts
that might affect that general profile. Such a shift could flow from a number
of factors, for example if the enterprise moves into a new geographic area
with rule-oflaw or conflict challenges or launches new product lines requiring
sourcing from regions with known labour rights problems. It could result from
the development of new services for clients who are linked to human rights
abuses or from long-standing products or services that start to be used for
unintended purposes.

Surveying these and other relevant developments will help highlight emerging
issues that will change the enterprise’s general risk profile and may require the
allocation of greater resources to address any increase in risk.

Q 32. How does human rights due diligence relate to
remediation?

Human rights due diligence aims to prevent and mitigate potential human rights
impact in which an enterprise might be involved. Remediation aims to put right
any actual human rights impact that an enterprise causes or contributes to. The
two processes are separate but interrelated. For example, an effective grievance
mechanism through which those directly affected can raise concerns about how
they are or may be harmed can be a good indicator of potential and recurring
human rights impact. Tracking the effectiveness of the enterprise’s responses
to human rights impact will similarly benefit from feedback via an effective
grievance mechanism, as well as from wider stakeholder engagement. And
enterprises should be in a position to communicate, as appropriate, both on
how they address human rights risks in general and how they have remedied
significant human rights impact.
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Q 33. Can human rights due diligence or parts of it be carried
out by external experts?

It is certainly possible to use external experts to carry out some human rights due
diligence processes, and at times this may be both reasonable and necessary.
However, it should always be done with due care. Respect for human rights relates
fo an enterprise’s core operations. The best way to ensure it is achieved sustainably
is for it to be embedded in the values of the enterprise. The more the enterprise
uses third parties to carry out some key due diligence processes, the less likely this
“embedding” info the enterprise will take place. It is particularly important that any
findings regarding the enterprise’s human rights impact that are identified through
the work of external experts are effectively internalized and integrated across the
enterprise in order fo enable effective action (see Guiding Principle 19).

It is also ill-advised for an enterprise to delegate engagement with its potentially
affected stakeholders entirely to external experts, since this undermines its
capacity to truly understand the perspectives of those it may have an impact
on and to build trusting and productive relationships with them. However,
involving local third parties in the enterprise’s own engagement efforts may
help to bridge cultural gaps. In particular, where relationships with affected
stakeholders already have a history of distrust, it may well be important to
identify a neutral third party who can support and assist such stakeholder
engagement, at least at the initial stages.

QUESTIONS TO ASK

Do we already have systems on which we may build as we develop our human
rights due diligence processes?

Are these systems effective and fit for the purpose of addressing human rights risks2
What changes may be needed to make them fit for this purpose?

Are there circumstances in which we will need separate processes for human rights@
Who should lead on human rights due diligence? Who needs to have oversight?

What departments will most likely need to be involved in aspects of human rights due
diligence? How could we involve them in the development of the processese How
could we structure and motivate collaboration?
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What external expertise are we likely to need? If we use external experts, how can
we ensure that this supports, rather than defracts from, the embedding of respect for
human rights in our internal values and practices?

How and at what points in the human rights due diligence process should we seek to
engage with our directly affected stakeholders or their representatives? If we cannot do
so, how else can we gain an undersfanding of their likely concerns and perspectives?

How will we make sure that we keep our human rights due diligence up to date
so that we may recognize changes that may require renewed assessments of and
responses fo our impacte

GUIDING PRINCIPLE 18

In order to gauge human rights risks, business enterprises should identify and assess
any actual or potential adverse human rights impacts with which they may be involved
either through their own activities or as a result of their business relationships. This
process should:

(a) Draw on internal and/or independent external human rights expertise;

(b) Involve meaningful consultation with potentially affected groups and other relevant
stakeholders, as appropriate to the size of the business enterprise and the nature
and context of the operation.

Q 34. Why does this matter?

For any enterprise, gauging its human rights risks is the starting point for
understanding how to translate its human rights policy statement—and therefore
its responsibility to respect human rights—into practice. It is the prerequisite for
knowing how to prevent or mitigate potential adverse impact and remedy any
actual impact that it causes or contributes to. It is therefore the essential first
step in human rights risk management.

Q 35. What is meant by “human rights risks” and whose
human rights are relevant?

Much of human rights due diligence is focused on human rights risks—or the
potential impact on human rights in which an enterprise may be involved.
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Actual human rights impact is a matter primarily for remediation, although it is
also an important indicator of potential impact. It is worth highlighting again
that an enterprise’s human rights risks are the risks that its operations pose to
human rights. This is separate from any risks that involvement in human rights
impact may pose to the enterprise, although the two are increasingly related.

An enterprise’s operations may pose risks to the human rights of various groups.
Direct employees are always a relevant group in this regard. But potentially
affected stakeholders may also be communities around the enterprise’s facilities,
workers of other enterprises in its value chain (insofar as they can be affected
by its own actions or decisions), users of its products or services, others involved
in product development (such as in product trials) and so forth. It is important
for enterprises to look beyond the most obvious groups and not assume, for
instance, that the challenges lie in addressing impact on external stakeholders
while forgetting direct employees; or assume that those affected are employees
alone, ignoring other affected stakeholders beyond the walls of the enterprise.
Individuals from population groups that are more vulnerable to human rights
impact require particular attention. (See question 4 for more on vulnerable
populations and groups.)

Q 36. When should impact be assessed?

Human rights due diligence requires ongoing processes to assess human rights
impact in order for an enterprise to maintain a true picture of its human rights
risks over time, taking info account changing circumstances. This cannot be
accomplished through one single human rights impact assessment, unless the
enterprise’s operations and operating context remain largely unchanged. The
commentary to Guiding Principle 18 makes clear that repeat assessments are
likely to be necessary at various critical moments: prior to a new activity or
relationship; prior to major decisions or changes in the operation (e.g., market
entry, product launch, policy change or wider changes to the business); in
response to or anticipation of changes in the operating environment (e.g., rising
social tensions); and periodically throughout the life of an activity or relationship.

The most effective is to begin to assess impact as early as possible in the life of
a particular activity or relationship. The terms of contracts at the start of new
investments or business relationships can often dictate how easy or difficult it
will be to ensure respect for human rights for their duration. An early exercise
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to gauge human rights risks can help set the right terms of contract to ensure
respect for human rights.

Similarly, if an enterprise is involved in a merger or acquisition that brings new
projects, activities and relationships into its portfolio, its due diligence processes
should include human rights due diligence, beginning with an assessment of
any human rights risks it is taking on. Moreover, if an enterprise acquires
another enterprise that it identifies as being, or having been, involved in human
rights abuses, it acquires the responsibilities of that enterprise to prevent or
mitigate their continuation or recurrence. If the enterprise it is acquiring actually
caused or contributed to the abuses but has not provided for their remediation,
and no other source of effective remedy is accessible, the responsibility to
respect human rights requires that the acquiring enterprise should enable
effective remediation itself, to the extent of the contribution. Early assessments
will be important in bringing such situations to light.

BOX 4

Principles for responsible contracts: integrating the management
of human rights risks into State-investor contract negotiations -
guidance for negotiators

The principles for responsible contracts identify 10 principles to help States and
business invesfors integrate the management of human rights risks info investment
project confract negotiations. Each principle is explained in brief, along with its
key implications and a recommended checklist for negotiators. The guide was
developed through four years of research and inclusive, multi-stakeholder dialogue
carried out under the mandate of the Special Representative of the Secretary-General
for Business and Human Rights, Professor John Ruggie. It reflects the collective
experiences of experts involved in major investment projects from Government,
commercial enferprises, non-governmental organizations and lending institutions.
The 10 principles are:

1. Project negotiations preparation and planning: The parties should be adequately
prepared and have the capacity to address the human rights implications of
projects during negotiations.

2. Management of potential adverse human rights impacts: Responsibilities for the

prevention and mitigation of human rights risks associated with the project and
its activities should be clarified and agreed before the contract is finalized.
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3. Project operating sfandards: The laws, regulations and standards governing
the execution of the project should facilitate the prevention, mitigation and
remediation of any negative human rights impacts throughout the life cycle of
the project.

4. Stabilization clauses: Contractual stabilization clauses, if used, should be
carefully draffed so that any profections for investors against future changes
in law do not interfere with the State’s bona fide efforts to implement laws,
regulations or policies in a non-discriminatory manner in order to meet its human
rights obligations.

5. "Additional goods or service provision”: Where the contract envisages that
investors will provide additional services beyond the scope of the project, this
should be carried out in a manner compatible with the State’s human rights
obligations and the investor's human rights responsibilities.

6. Physical security for the project: Physical security for the project's facilities,
installations or personnel should be provided in @ manner consistent with human
rights principles and standards.

7. Community engagement: The project should have an effective community
engagement plan through its life cycle, starting at the earliest stages.

8. Project monitoring and compliance: The State should be able to monitor the
project’s compliance with relevant standards fo protect human rights while
providing necessary assurances for business investors against arbitrary
interference in the project.

9. GCrievance mechanisms for non-contractual harms fo third parties: Individuals
and communities that are impacted by project activities, but not party to the
contract, should have access to an effective non-judicial grievance mechanism.

10. Transparency/Disclosure of contract terms: The confract’s terms should be
disclosed, and the scope and duration of exceptions fo such disclosure should
be based on compelling justifications.

Source: A/HRC/17/31/Add.3.

Q 37. How should human rights impact be assessed?

Standard approaches to risk assessment may suggest that the probability of
an adverse human rights impact is as important as its severity. However, if a
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potential human rights impact has low probability but high severity, the former
does not offset the latter. The severity of the impact, understood as its “scale,
scope and irremediable character”, is paramount (see Guiding Principle
14). Equally, human rights risks cannot be the subject of a simple cost-benefit
analysis, whereby the costs fo the enterprise of preventing or mitigating an
adverse impact on human rights are weighed against the costs to the enterprise
of being held to account for that harm.

As the commentary to Guiding Principle 18 explains, the process of assessing
actual and potential adverse human rights impact typically includes “assessing
the human rights context prior fo a proposed business activity, where possible;
identifying who may be affected; cataloguing the relevant human rights standards
and issues; and projecting how the proposed activity and associated business
relationships could have adverse human rights impacts on those identified”.

An enterprise may choose to do selfstanding assessments of its human rights
impact or to integrate human rights considerations into its wider social and
environmental impact assessments. It may be necessary to do a stand-alone
assessment of human rights impact if the enterprise’s activities or operating
context pose a heightened risk to human rights. A number of tools and
methodologies for human rights impact assessments have been and will
continue to be developed. However, as noted, this Principle does not aim at a
single such assessment, but at an ongoing process of assessing impact that will
draw on various sources.

Besides the formal assessments initiated by the enterprise itself, other sources
may contribute too. For example, a grievance mechanism through which affected
stakeholders can raise concerns may provide indications of actual or potential
human rights impact. News or expert reports on particular operating contexts
or industry developments will likely be another source. Campaigns by non-
governmental organizations (NGOs) or other third parties may well be another.
All these sources can feed into an ongoing process of assessing impact.

When assessing their actual or potential human rights impact, companies
should pay particular attention to marginalized or vulnerable groups. In
some societies, inherent patterns of discrimination can be pervasive (but not
necessarily apparent to outsiders). While companies are not responsible
for such wider discriminatory practices, they should pay particular attention
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to the rights and needs of, and challenges faced by, these vulnerable and
marginalized groups in order to ensure that they do not contribute to, or
exacerbate, such discrimination.

In sum, the processes for assessing human rights impact should be systematic so
that the various elements add up to a coherent overview of actual and potential
human rights impact associated with an enterprise’s activities and relationships
and can accurately inform the subsequent steps in the due diligence process.

Q 38. How far dafield should an enterprise look when assessing
human rights impact?

The purpose of assessing impact is to identify any adverse impact in which an
enterprise might be involved. As set out in Guiding Principle 13, this includes
impact it may cause or contribute to through its own activities, and impact to
which it has not contributed, but which is linked to its operations, products
or services by a business relationship. Therefore, when assessing actual
and potential human rights impact, an enterprise should look both at its own
activities and at its business relationships.

Q 39. What does it mean to assess the impact that occurs
through an enterprise’s own activities?

An enterprise may either cause or contribute to an adverse human rights
impact through its own activities. It may contribute to an impact, for example,
if it keeps employees at work until late at night in an area where it is unsafe for
women to walk home after dark, and some women are subsequently attacked
going home; or if it lends vehicles to security forces that use them to travel to
local villages and commit atrocities.

Q 40. What does it mean to assess the impact in which an
enterprise is involved as a result of business relationships?

Guiding Principle 18 is not intended to require enterprises to assess the human
rights record of every entity with which they have a relationship. It is about
assessing the risk that those entities may harm human rights when acting in
connection with the enterprise’s own operations, products or services.

For instance, if an enterprise’s facilities will be protected by State security
forces, the enterprise is not being asked to assess the general human rights
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record of the security forces or the State, but the risks that human rights
abuses may occur as a result of the security forces’ presence at its facilities.
While their past human rights record will be one consideration, other factors
will include the general stability and rule of law in the area in question; local
circumstances, such as any current or likely tensions among communities,
between communities and local authorities or between communities and the
enterprise; local attitudes to the Government or the armed forces; and, of
course, the training and skills of the armed forces in handling such assignments
in line with human rights.

In multi-tiered and complex value chains, and for companies with thousands
of suppliers even in their first tier, it is even less feasible to assess every
individual business relationship. The same may be true for a small or
medium-sized enterprise with a large number of business relationships
relative to its own resources. However, this does not reduce its responsibility
to respect human rights: not knowing about human rights abuses linked
to its operations, products or services is unlikely by itself to satisfy key
stakeholders, and may be challenged in a legal context, if the enterprise
should reasonably have known of, and acted on, the risk through due
diligence.

As the commentary to Guiding Principle 17 explains, if due diligence on
every individual relationship is impossible, “business enterprises should
identify general areas where the risk of adverse human rights impacts is most
significant, whether due to certain suppliers’ or clients’ operating context,
the particular operations, products or services involved, or other relevant
considerations, and prioritize these for human rights due diligence”. This
would include, for example, agricultural products sourced from suppliers in
an area known for child labour; security services provided by contractors
or forces in areas of conflict or weak governance and rule of law; and drug
trials conducted through partners in areas of low education, literacy and
legal safeguards. If abuses do occur where they could not reasonably have
been foreseen, the enterprise’s stakeholders will assess it on its response: how
well and how swiftly it takes action to prevent or mitigate their recurrence
and to provide for or support their remediation (see Guiding Principles 22

and 29).
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Q 41. What is the role of internal and external expertise in the
assessment of human rights impact?

Guiding Principle 18 states that the process of assessing adverse human
rights impact should “draw on internal and/or independent external human
rights expertise”. Even if an enterprise has internal expertise on human
rights, those personnel will need to consult external sources that reflect
evolving understanding of how enterprises in the sector can have an impact
on human rights, best practice in assessing impact, as well as information
on changes in the enterprise’s operating environments and their implications
for human rights. Many of these sources will be in writing and publicly
available. Insights and advice from individual experts in Government,
academic, practitioner and civil society circles are also frequently available
and accessible.

These kinds of resources can also be particularly important in helping small
and medium-sized enterprises, which will rarely have internal human rights
expertise, to keep the resource implications of meeting the responsibility to
respect human rights proportionate to the human rights risk that they need to
address. If direct consultation with affected stakeholders is not possible (see
question 42), expert resources of this type become more important, as do the
insights offered by organizations or individuals that legitimately convey the
perspectives—or likely perspectives—of those who may be affected by the
enterprise’s activities or relationships.

Q 42. What is the role of consultation with directly affected
groups and other relevant stakeholders in the
assessment of human rights impact?

Guiding Principle 18 also states that the process of assessing adverse human
rights impact should “involve meaningful consultation with potentially affected
groups and other relevant stakeholders, as appropriate to the size of the
business enterprise and the nature and context of the operation”. As the
commentary makes clear, enterprises need to understand, as far as possible,
the concerns of those who may be directly affected by their operations. This is
particularly important for enterprises whose operations or operating contexts
suggest they will have significant human rights risks.



b

Engagement with stakeholders plays a number of roles. It enables an enterprise
to identify whether stakeholders have the same or different perspectives (than the
enterprise and than each other) on what constitutes an impact on their human
rights and on how significant an impact may be. For instance, damage to land
that belongs to an indigenous community but is not farmed or otherwise used for
economic purposes might seem fo the enterprise to represent a low-level impact on
the right to property that can easily be addressed through financial compensation
or the provision of alternative land; whereas an indigenous community may
consider that there is a far greater impact related to the role of that land in its
culture, traditions and beliefs. Changes to factory shift hours that seem to make
sense o the management of an enterprise may have a particular impact on women
with childcare responsibilities or individuals with whose religious practices the
new hours would interfere. It is often only through talking to those who may be
affected that these issues come to light and can be addressed.

This Guiding Principle also recognizes that, for many small and medium-sized
enterprises, consultations with directly affected stakeholders may not be feasible,
owing fo legitimate financial, geographical or other constraints. The Guiding
Principles point to other ways of maximizing the information the company can
obtain about its human rights impact and how it is perceived, including through
sources of external expertise, as discussed under question 41.

BOX 5

Engagement with potentially affected groups and other relevant stakeholders

Engaging with potentially affected groups and other relevant stakeholders provides
important insights into their perspectives and concerns regarding the enterprise’s
operations and the implications these have for human rights. Effective engagement
can also help demonstrate that the enterprise takes stakeholders’ views and their
dignity, welfare and human rights seriously. This can help to build frust and make it
easier to find ways to address impact in an agreed and susfainable way, avoiding
unnecessary grievances and disputes.

Consultation with potentially affected stakeholders can require particular sensitivity.
It necessitates affention to any barriers—linguistic, cultural, gender or other—that
stakeholders may face in speaking openly to the enterprise’s representatives. It requires
sensitivity fo cultural differences and perceived power imbalances, where these exist.
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Some individuals or groups may be at risk of exclusion from the consultation process
unless fargeted efforts are made to reach out fo them. There may be competing views
among and within stakeholder groups about the relative significance of certain impacts.
Where there is a legacy of distrust between the enterprise and stakeholders, there may
be a need for a neutral, frusted individual fo facilitate the engagement process.

There are a number of tools that look in more defail at how to conduct stakeholder
engagement in a manner most likely fo meet the objectives of drawing a full picture
of the enterprise’s potential adverse human rights impact, as perceived by all
involved. Many are available on the United Nations Global Compact's website at:
www.unglobalcompact.org/Issues,/human_rights /Tools_and_Guidance_Materials.
html#stakeholder (accessed 5 March 2012).

QUESTIONS TO ASK

What internal and external individuals or groups are af risk of being adversely
affected by our operationse Are any of them particularly vulnerable in any of our
operating environmentse

What processes do we have in place into which we might integrate additional steps
fo help us assess human rights impacte Are they strong, welltested processes that can
be made fit for this added purpose?

Are there circumstances in which we should do stand-alone human rights impact
assessments, including where there are heightened human rights risks2

What other processes and sources can we draw on as part of our ongoing assessment
of our impact: media, expert reports, feedback from staff and stakeholders, grievance
mechanism?

Can we reasonably review all our business relationships to identify the risk of our
being involved, through them, in adverse human rights impact? If not, where are the
greatest risk areas across our business relationships, and how can we at least ensure
full due diligence with regard fo those risks?

Can we engage directly with those groups we potentially have an impact on? If
not, what other credible sources can help us understand their likely perspectives and
concernse

What written resources or experts could help us test our assumptions about whom we
may have an impact on and how?
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GUIDING PRINCIPLE 19

In order to prevent and mitigate adverse human rights impacts, business enferprises
should infegrate the findings from their impact assessments across relevant infernal
functions and processes, and take appropriate action.

(a) Effective integration requires that:

(i) Responsibility for addressing such impacts is assigned to the appropriate level
and function within the business enterprise;

(i) Internal decision-making, budget allocations and oversight processes enable
effective responses to such impacts.

(b) Appropriate action will vary according to:

(i) Whether the business enterprise causes or contributes to an adverse impact,
or whether it is involved solely because the impact is directly linked fo its
operations, products or services by a business relationship;

(ii) The extent of its leverage in addressing the adverse impact.

Q 43. Why does this matter?

The larger the enterprise, the more likely it is that the individual or team
responsible for assessing human rights impact sits apart from the personnel
conducting the activities or overseeing the relationships that typically generate
that impact. So those assessing the impact do not control the decisions and
actions that can prevent, mitigate or remedy it. The departments that do control
those decisions and actions therefore have to be involved in identifying and
implementing solutions. Integration enables this to happen.

The speed and ease with which an enterprise responds to potential human
rights impact can be decisive for its effectiveness in managing its human
rights risks. This is where the success of the enterprise in embedding its
human rights policy commitment throughout the enterprise makes a significant
difference.

“Embedding” is the macro process of ensuring that all personnel are aware of
the enterprise’s human rights policy commitment, understand its implications
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for how they conduct their work, are trained, empowered and incentivized
to act in ways that support the commitment, and regard it as intrinsic to the
core values of the workplace. It is one continual process, generally driven
from the top of the company. “Integration”, as used in Guiding Principle 19,
is the micro process of taking the findings about a particular potential impact,
identifying who in the enterprise needs to be involved in addressing it and
securing effective action. It is repeated as each new impact is identified and
will often be driven from the department with responsibility for human rights.
If the embedding process has been successful, the potential for a successful
integration of findings and timely and sustainable responses to them is greater,
and human rights risks are reduced.

Q 44. What processes will be most appropriate for enabling
integration?

This will depend on the size of the enterprise and the regularity or
predictability of the human rights issues that arise, among other factors.
In a small enterprise where communication between personnel is relatively
easy and day-to-day interaction is frequent, integration may occur naturally.
In enterprises that lack such ease of interaction due to their size or the
dispersion of their staff, it will likely require a more systematized approach. A
systematized approach is also likely to be most effective if an enterprise faces
an ongoing high probability of a particular human rights impact. This may
involve structured collaboration across departments, clear internal reporting
requirements, regular interactions with external experts, collective action with
others in industry or Government or similar. By developing up front a shared
understanding of the key human rights risks identified and of how to prevent
or mitigate their materialization, the enterprise will be best positioned to
respond to specific cases as they arise.

Q 45. How does integration relate to business relationships?

If an enterprise’s own activities may contribute to a human rights impact,
integrating that finding across those departments that generate the activity is
essential to be able to address that risk. Equally, those individuals or departments
that determine the terms of the enterprise’s relationships with business partners,
suppliers and others are essential to the integration process. The provisions of
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contracts or other formal agreements can play an important role in requiring or
creating incentives for those other parties to respect human rights. Moreover, if
these provisions have been put in place, the ability of the enterprise to leverage
appropriate behaviour by that other party is increased.

Indeed, if a new activity or project will be governed by a negotiated contract
with external parties, early communication between the staff that draw up the
contract, those departments that will be involved in its execution and those
that have oversight of human rights issues, can help to prevent problems later
on. If a contract locks in terms that increase human rights risks or constrain the
enterprise’s ability to address them, the enterprise places in jeopardy its own
capacity to meet its responsibility to respect human rights.

That said, concluding terms of contract that require or incentivize respect for
human rights when, in fact, there is no reasonable evidence that the other party
is both willing and able to meet the requirements renders this less meaningful
both as a preventive mechanism and in terms of leverage, and leaves the
enterprise exposed to human rights risks. (See box 4 for more on Principles for
Responsible Contracts with regard to State-investor contracts.)

Q 46. What kinds of action need to be considered in response
to human rights risks that are identified?

As the commentary to Guiding Principle 19 explains, “where a business
enterprise causes or may cause an adverse human rights impact, it should take
the necessary steps to cease or prevent the impact”. Where it contributes or
may contribute to such an impact, it should similarly take action to cease or
prevent the contribution, and also use its leverage to mitigate any remaining
impact (by other parties involved) to the greatest extent possible. In this context,
“leverage” means the ability to effect change in the wrongful practices of the
party that is causing or contributing to the impact (see box 6). In both these
cases, additional action will be required to enable remediation, which is

addressed under Guiding Principle 22.

The more complex situation is where an enterprise identifies a risk of adverse
human rights impact linked to its operations, products or services and caused by
a party with which it has a business relationship. In this situation, the enterprise
has the least direct control or influence over whether that impact occurs.
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BOX 6

“leverage” over an entity (business, governmental or non-governmental) in this context
may reflect one or more factors, such as:

(o) Whether there is a degree of direct control by the enterprise over the entity;
(b) The terms of confract between the enterprise and the entity;
(c) The proportion of business the enterprise represents for the entity;

(d) The ability of the enterprise to incentivize the entity to improve human rights
performance in terms of future business, reputational advantage, capacity-
building assistance, efc.;

(e) The benefits of working with the enterprise fo the entity’s reputation and the
harm fo ifs reputation if that relationship is withdrawn;

() The ability of the enterprise to incentivize other enterprises or organizations
fo improve their own human rights performance, including through business
associations and multi-stakeholder initiatives;

(g) The ability of the enterprise to engage local or central government in requiring
improved human rights performance by the entity through the implementation
of regulotions, moniforing, sanctions, efc.

It arises, for example, if a supplier acts contrary to the terms of its contract
and uses child or bonded labour to manufacture a product for the enterprise,
without any intended or unintended pressure from the enterprise to do so;
or if an agribusiness enterprise gains a concession from a Government to
develop land, and the Government then contracts another company to clear
that land of individuals who have traditionally used it, without due consultation
or compensation, and contrary to the clear understanding that no such action
would be necessary. As in these examples, it is often the occurrence of an
actual abuse that highlights the risk of its continuation or recurrence.

The commentary to Guiding Principle 19 sets out the issues that need to
be considered in responding appropriately to this situation. These can be
represented, in general terms, in the following decision matrix:
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A. B.
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> Try fo mitigate the risk that | > Assess reasonable options
the abuse continues/recurs for increasing leverage to
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mitigate the risk that the

abuse continues/recurs
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relationship > If impossible or

unsuccessful, consider
ending the relationship”

" Decisions on ending the relationship should take info account credible assessments
of any potential adverse human rights impact of doing so.

" If the relationship is deemed crucial, the severity of the impact should also be
considered when assessing the appropriate course of action.

For the purposes of this model, a relationship could be deemed crucial if it
provides a product or service that is essential to the enterprise’s business and
for which no reasonable alternative source exists. In this situation, ending the
relationship raises particular challenges. The severity of the adverse human
rights impact must also be considered: the more severe the abuse, the more
quickly the enterprise will need to see change before it takes a decision on
whether to end the relationship. In any case, as the commentary states, “for
as long as the abuse continues and the enterprise remains in the relationship,
it should be able to demonstrate its own ongoing efforts to mitigate the impact
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and be prepared to accept any consequences—reputational, financial or
legal —of the continuing connection”.

The above applies to existing business relationships. An enterprise may also be
considering entering into a new relationship with a third party which it identifies
has been involved in human rights abuses in the past. In this case, the enterprise
should first assess whether it is likely to be able to use its relationship to mitigate
the occurrence of such abuse in connection with its own operations, products or
services and try to ensure—through the terms of contract or other means—that
it has the leverage to do so. If it assesses that this is possible, then the risks of
entering the relationship may be deemed acceptable, provided the enterprise
then pursues action to mitigate them. If it assesses that it will not be able to
mitigate the risk of human rights abuses by the other party or that the risks to
human rights are simply too high, it will be ill-advised to enter the relationship.

Q 47. How should an enterprise approach complex situations
with no obvious or easy solutions?

In some situations it will be relatively straightforward to prevent or mitigate
potential human rights abuse that has been identified. In others, it may be
more difficult. If complex challenges arise, they will often necessitate greater
participation of senior management in reaching decisions on appropriate
action. Decision processes should then draw on all the relevant expertise
available within the enterprise. Moreover, in many cases an enterprise will
benefit from independent, trusted expert advice from outside in helping it reach
decisions that are credible and seen by others as credible, including from a
human rights perspective. There may be respected sources of advice within the
Government, national human rights institutions, civil society, multi-stakeholder
initiatives, efc. If direct engagement with those affected is feasible without
exposing them or others to more human rights abuse, this should be pursued.

QUESTIONS TO ASK

What lines of responsibility and accountability exist for addressing our findings of
potential human rights impacte

What systematized approaches might help us integrate findings from our assessments
across the relevant business units or functions, so that we can take effective action?
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Should we have one or more crossfunctional groups fo licise on ongoing human
rights challenges or crossfunctional communication requirements before certain
decisions or actions?

Can we build scenarios or decision frees for action across the company so that we
are prepared to respond fo the most likely or severe potential impact? Do staff need
fraining and guidance on these issues?

How can we best infegrate measures to address potential impact at the confract
stage of new projects, partnerships or activities?

IF we find that human rights impact is linked fo our operations, products or services, are
we equipped fo address the risk of its confinuation or recurrence appropriately and
swiftlye How will decisions be made? What credible sources can we turn to for advice?

How do we assess our leverage in business relationships, especially those in areas of
heightened risk to human rights2 How can we maximize that leverage from the sfart of
relationships? VWhat opportunities for exercising or increasing our leverage can we see?
Do we have any “crucial” business relationships@ How should we respond if these
relationships lead o adverse human rights impact being linked to our operations,

products or servicese Are we equipped in ferms of infernal and external advice for
this situation?

GUIDING PRINCIPLE 20

In order to verify whether adverse human rights impacts are being addressed,
business enferprises should frack the effectiveness of their response. Tracking should:

(a) Be based on appropriate qualitative and quantitative indicators;

(b) Draw on feedback from both infernal and external sources, including affected
stakeholders.

Q 48. Why does this matter?

It is generally recognized that “what gets measured gets managed”. Tracking
how an enterprise has responded to both potential and actual adverse human
rights impact is essential if its personnel are to be able to account for its success
in respecting human rights, whether internally to management or externally
to shareholders and wider stakeholders. Guiding Principle 21 looks at the
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separate question of how much of the information obtained through tracking
the enterprise should communicate externally. Regardless, by maximizing
the information it has about its human rights performance, the enterprise
enables robust internal accountability and lays the basis for whatever external
communication is required or advisable.

Tracking human rights issues and responses will also help it to identify trends and
patterns. This provides senior management and others with the “big picture”:
it highlights repeated problems that may require more systemic changes to
policies or processes, and it brings out best practices that can be disseminated
across the enterprise to further reduce risk and improve performance.

Q 49. How should the effectiveness of responses be tracked?

There is no single answer to this question. The tracking processes must make
sense within the enterprise’s wider systems and culture if they are to contribute
to embedding respect for human rights. There may be other tracking systems
within the enterprise that offer relevant and effective models—perhaps in the
area of health and safety or environmental performance. Processes for tracking
responses to human rights impact that are integrated into other tracking systems
may bring benefits by “normalizing” attention to human rights. They may also
bring risks if they do not allow for the kind of qualitative feedback—including,
where possible, feedback from those potentially affected—that is necessary to
address impact on human rights.

If there are human rights issues that result from environmental impacts—for
example, related to water and health—there may be established and quite
precise international as well as national standards that offer ready metrics.
This does not necessarily mean that those who believe they are being harmed
trust those standards or trust the enterprise (or any third party paid by the
enferprise) to be honest in the measurements it provides. In situations such
as these, the enterprise should consider the scope for agreeing with affected
stakeholders on an individual or organization that all concerned will trust to
provide accurate assessments. Alternatively, joint factfinding by company and
community representatives may be possible. This will often require either that
affected stakeholders are able freely to identify an expert to represent them in
that process, or that one or more of the affected stakeholders are themselves
trained so they have the necessary expertise to participate in the joint process.
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Q 50. How far should the tracking system go?

A system for tracking an enterprise’s responses to human rights impact may
simply review how it has responded to the potential impact identified, and
whether—or to what extent—these responses prevented the impact. But
wherever a significant human rights impact has occurred, the enterprise is
well advised also to undertake a root cause analysis or equivalent process to
identify how and why it occurred. This kind of process can be important if the
enterprise is to prevent or mitigate its continuation or recurrence. A root cause
analysis can help pinpoint what actions by which parts of the enterprise, or
by which other parties related to the enterprise, played a role in generating
the impact, and how. If the evidence is sufficiently clear, linking this kind of
analysis to staff incentives and disincentives—whether financial compensation,
promotion or other rewards—can play an important role in helping to embed
respect for human rights into the practices of the enterprise.

Q 51. What indicators should an enterprise use?

When identifying appropriate indicators, much will depend on: the combination
of human rights issues that the enterprise is typically having to address; whether
there are already well-established indicators for those issues; what data can
reasonably be obtained by the enterprise; how easy it is to solicit direct feedback
from affected stakeholders, and so forth. In labour rights, for example, audits
and indicators are relatively well established. In other areas such as health and
safety and environmental impact, technical standards also exist, including at
the international level, though there may be differing views on which standards
to use. With regard to community consultation and community resettlement,
there is also increasing guidance from international organizations and other
credible bodies on how to assess performance.

These types of guidance can help an enterprise to craft appropriate indicators
to track the effectiveness of its response to adverse human rights impact. For
large enterprises or those with significant human rights risks, it will be important
to include indicators that tfrack how they are addressing the different impact
they may have on women and men and on individuals from any particularly
vulnerable groups.
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Some indicators will be quantitative and others qualitative. There can be
advantages to quantitative indicators, given the precision they offer and the
ease with which they can be integrated into, or correlated with, indicators used
in other areas of the business. However, since respect for human rights is about
the dignity of people, qualitative indicators—that include, as far as possible,
the perspectives of affected stakeholder groups—will always be important.
In some situations, qualitative indicators will be important for the accurate
interpretation of quantitative ones: for instance, assessing whether a reduction
in reports of worker safety breaches reflects a reduction in such incidents, a
lack of faith in the reporting system or intimidation that prevents reporting.

Q 52. What is the appropriate role of feedback from internal
and external sources?

The purpose of engaging with relevant “internal and external sources, including
affected stakeholders” in the tracking process is to draw as accurate a picture
as possible of how well an enterprise is responding to human rights impact.
It helps reduce the risk of bias that may arise when those being measured do
the measuring.

Various sources may be useful. It may be that individuals within the enterprise
have seen or heard things that provide evidence of how well the enterprise
is doing, and it can be valuable to provide a channel for them to raise their
voices (of course, without fear of retaliation if that feedback is negative). Expert
observers (local authorities, civil society, etc.) and directly affected stakeholders
outside the enterprise may also have valuable insights. For a small enterprise
with limited impact, a simple means for people to give feedback may be
sufficient, such as a known and accessible e-mail address or phone number.
For enterprises with more significant human rights risks, a more proactive
approach to solicit feedback will likely be appropriate.

An operational-level grievance mechanism can also play an important role in
this regard. Such a mechanism can provide a channel for feedback on whether
human rights impact is being addressed effectively from the perspective of the
affected stakeholders. Equivalent mechanisms for employees can be similarly
important with regard to impact on their own labour or other human rights and
in enabling them to speak up when they see problems with the enterprise’s
response fo impact on the human rights of individuals outside the enterprise.
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To maximize their effectiveness, such mechanisms should meet the minimum
criteria set out in Guiding Principle 31 and discussed in section C below.

Q 53. How can the credibility of a tracking system be
demonstrated?

Tracking systems must be credible and robust if they are to help an enterprise
know and show that it is respecting human rights. The clearer the indicators
and the more comprehensive the processes for gathering information about the
enterprise’s effectiveness, the better placed it will be to respond to criticism,
should it either need or choose to do so. If the enterprise has sought the input
from respected, independent external experts or stakeholders, this can also
help reinforce the credibility of the resulting information.

QUESTIONS TO ASK

Do we already have fracking systems into which we could effectively integrate some
or all aspects of tracking our human rights impact and responses? If so, are they fit
for this additional purpose?

What measures should we use?
* Are there established and widely accepted indicators we can draw on?
* Are there quantitative metrics that can be applied®

* What qualitative measures do we need fo ensure we are inferprefing quantitative
data correctly and to give us a full picture?

® What indicators can we reasonably include to help us see how our responses to
impact relate to women and men separately, and to vulnerable groups?

What means do we have for gaining feedback from directly affected stakeholder
groups or their legitimate representativese Can our wider stakeholder engagement
processes or our grievance mechanism(s) confribute to this process@

In what kinds of situations should we conduct deeper root cause analyses of impact
and our response fo it as part of tracking® How can we ensure that lessons are
learned across the enterprise?
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GUIDING PRINCIPLE 21

In order to account for how they address their human rights impacts, business enterprises
should be prepared to communicate this externally, particularly when concems are
raised by or on behalf of affected stakeholders. Business enterprises whose operations
or operating contexts pose risks of severe human rights impacts should report formally
on how they address them. In all instances, communications should:

(a) Be of a form and frequency that reflect an enterprise’s human rights impacts
and that are accessible to its intended audiences;

(b) Provide information that is sufficient to evaluate the adequacy of an enterprise’s
response fo the particular human rights impact involved;

(c) In turn not pose risks to affected stakeholders, personnel or to legitimate
requirements of commercial confidentiality.

Q 54. Why does this matter?

The concept of accountability is familiar to enterprises. They typically recognize
the importance of internal accountability for achieving business objectives
and—in the case of publicly traded companies—of accounting for their
performance to shareholders. When it comes to how enterprises address their
actual and potential impact on human rights, wider issues of public interest
have additional implications for accountability.

Businesses therefore need to be able to show that they are meeting their
responsibility to respect human rights in practice. That means, at a minimum,
having internal information-gathering and accountability systems and being
able to account externally for their actions if faced with allegations of human
rights abuse.

Q 55. How much is an enterprise expected to communicate?

The focus of Guiding Principle 21 is on being able to communicate how an
enterprise addresses its adverse human rights impact. This means having the
information available so that it is in a position to communicate. The timing,
recipients and means of that communication are then the subject of separate
decisions.
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This Principle does not propose that an enterprise should reveal publicly all the
issues identified in its ongoing assessments of human rights impact or the steps
it takes to mitigate every risk identified. It is first and foremost about being able
to communicate its general approaches to addressing its human rights risks,
and may include, in some instances, communication on its specific responses
to a particular human rights impact.

If the enterprise has significant human rights risks, the higher public interest
dictates a need for more formal and regular public reporting to account for the
systems the enterprise has in place to mitigate those risks and to address any
harm that may occur.

Q 56. What should an enterprise be able to communicate?

The prior steps in the human rights due diligence process enable an enterprise
to identify its actual and potential human rights impact, to act on the findings
and to track how effectively it is responding. These processes and their results
provide the body of information an enterprise needs to have available to it in
order to communicate as and when appropriate.

Some communications may focus on the enterprise’s general approaches to
addressing human rights risks, in particular potential impact on those human
rights that are most salient to its operations. For instance, a retail company
should be able to communicate how it addresses potential or actual human
rights abuses in its supply chain. Enterprises with high water use should be
able to communicate how they address the related risks to human rights.
Pharmaceutical companies should be able to communicate how they ensure
that drug trials are conducted safely and with adequate information and
consent.

Some communications may be specific to an individual impact and how it is or
will be addressed. For instance, a mine with a spill from a tailings pond should
be able to communicate how it has addressed, or is addressing, the potential
or actual human rights impact of that incident. If security forces that guard an
oil and gas company’s installations attack local villagers, the enterprise should
be able to communicate how it is addressing the resulting human rights abuses
and the risk of their recurrence.
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Q 57. What form(s) should communications take?
The form of the communication should fit the purpose.

If the purpose is to communicate to potentially affected stakeholders how
the enterprise is addressing a human rights risk it has identified, then the
communication could be limited to that group and should take account
of literacy, language and cultural communication barriers (for instance
whether verbal communications are considered more respectful than written
communications). Meetings with the group or its legitimate representatives may
be the most appropriate and successful.

If the purpose is to account also to shareholders and other interested parties,
including civil society, for how the enterprise is addressing a specific risk
or risks in general, then documents and presentations at an annual general
meeting, web updates, messages to electronic mailing lists of those who self-
identify as interested parties or similar means of communication might be
appropriate.

The question then arises as to when an enterprise should produce formal public
reports on how it is addressing human rights. As Guiding Principle 21 makes
clear, enterprises whose operations or operating contexts pose a risk of severe
human rights impact should report formally on how they address it. A wider
public inferest is engaged wherever the enterprise is at risk of involvement in
human rights impact that is extensive or irremediable (see Guiding Principle
14). Public reporting is therefore appropriate.

There may even be reasons for some enterprises with lesser human rights risk
profiles to include information on their human rights performance in regular,
formal public reports. For instance, the internal process of writing a report can
help to embed within an enterprise an understanding of human rights issues
and of the importance that respecting human rights holds for the business
itself. The additional transparency that reporting of this kind provides can help
protect the enterprise’s reputation and build wider trust in its efforts to respect
human rights. These strengthened stakeholder relationships may be helpful if or
when the enterprise needs to deal with unforeseen challenges.
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Formal reports may be selfstanding reports on the enterprise’s human rights
performance alone, part of a wider report on nonfinancial performance
covering social and environmental issues or part of an integrated report
on both financial and nonfinancial performance. If the enterprise is able to
integrate reporting on human rights into its financial reports, with appropriate
metrics, this can start fo demonstrate that respecting rights is understood as truly
integral to the business and relevant to its bottom line. Reports may be in hard
copy, in electronic form or both (and these choices should reflect an awareness
of the report’s accessibility to its intended readers). They may be produced
periodically (annually or more frequently) or when a particular impact arises
or both.

Q 58. When is external communication required?

If an enterprise identifies an actual or potential impact on human rights which
the affected individuals or groups need to know about for their safety and
welfare, this should be communicated to them as directly and quickly as
possible. The enterprise should also inform them how it is seeking to address
the impact. It should not await a request for such information before taking
these steps.

When an enterprise is challenged by external parties on how it is addressing
its alleged human rights impact, it should consider whether and what it can
reasonably communicate to address that concern. If the parties raising the
challenge are themselves claiming to be directly affected or are the legitimate
representatives of such individuals or groups, the case for direct communication
is most compelling. A lack of communication carries risk for the enterprise and
will often be taken to imply that the allegation is correct or that the enterprise
does not have the processes in place to know and show that it is not involved
in the alleged impact.

There may be times when an enterprise concludes that an external party
raising a concern lacks legitimacy and that it is not necessary or appropriate
to respond. In the absence of any legal requirements, that is a judgement for
the enterprise to make. Even if it chooses not to communicate in response to
an allegation, it should take that decision based on internal knowledge of the
situation and clear criteria.
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Q 59. What makes the external communication of information
“sufficient”?

All' communications, including formal reporting, should be accurate and
honest. If the information being communicated relates to a specific impact on
stakeholders, it should convey all the facts necessary for those affected to make
informed decisions regarding their own interests.

Communications that are obviously an exercise in obfuscation or self-promotion
will not reap the benefits of transparency, and risk leading to criticism and distrust
of the enterprise. Conversely, enterprises that have pushed the boundaries of
transparency to discuss the human rights challenges they face and the kind of
human rights impact they are trying to address are generally seen as more credible
in their claims of respecting human rights. This in no way precludes the possibility
of refuting claims or allegations of human rights impact that the enterprise has
clear grounds to reject—wherever possible explaining those grounds.

Q 60. What is meant by the risks communications may pose
to affected stakeholders, personnel or the legitimate
requirements of commercial confidentiality?

Some kinds of information about how human rights impact is being addressed
could pose risks to affected stakeholders or personnel. This may be because
they would reveal, by implication, the identity either of a complainant or of
individuals responsible for actions that are judged harmful, making them the
potential targets of retaliation. Publicizing information about discussions with
a Government, police or security forces aimed at halting or preventing harmful
action against individuals might jeopardize that process. However, care should
be taken that blanket assumptions about such risks do not become an easy
justification to avoid sharing information that can legitimately be made public.

The legitimate requirements of commercial confidentiality would typically
extend to information crucial to negotiations regarding a significant business
transaction, for the duration of those negotiations. They would also include
information legally protected against disclosure to third parties.

If there are no risks to these groups or requirements, other considerations on
whether, when and how to communicate will be the subject of decisions based
on the kinds of factors previously discussed.
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Q 61. How does communication relate to general stakeholder
engagement?

As noted, it can be particularly important for an enterprise to engage directly
with potentially affected stakeholders about how it addresses its human rights
impact. This might be to explain how it is addressing potential impact in general
terms or a particular impact that has occurred.

For any enterprise with a significant risk of human rights impact, this is just one
of the ways in which it should engage with potentially affected stakeholders.
Stakeholder engagement should also feature as a part of the enterprise’s efforts
to assess its impact and to gain feedback on how effectively it has responded to
impact. More generally, it is an important means of understanding the concerns
and interests of affected stakeholders and of building effective relationships
with these crucial groups on an ongoing basis.

QUESTIONS TO ASK

Do we have the necessary internal communications and reporting systems to gather
all relevant information on how we address our adverse human rights impacte If not,
what additional systems do we need?

What different groups can we envisage we may need fo communicate fo and about
what types of issues?

What means of communication do we need for those different groups, taking
account of how they can access information, and what will be the most effective?

Should those communications be driven by a set timetable, be in response to
particular events or both?

What processes do we have in place to make reasoned and defensible judgements
on when we should communicate publicly?

If our operations or operational confexts pose significant risk to human rights, how do
we provide formal public reporting on how we address that risk?

If we are not in a confext of heightened human rights risk and are not required to
report publicly on our human rights performance, would there nevertheless be other
benefits to formal public reporting®
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How will we ensure that our communications do not pose a risk fo individuals inside
or outside the enterprise?

How might we solicit feedback on our public communication fo test how it is viewed
and see whether there are ways to improve it

C. REMEDIATION

GUIDING PRINCIPLE 22

Where business enterprises identify that they have caused or contributed to adverse
impacts, they should provide for or cooperate in their remediation through legitimate
processes.

Q 62. Why does this matter?

An enterprise cannot, by definition, meet its responsibility to respect human
rights if it causes or contributes to an adverse human rights impact and then
fails to enable its remediation.

Having systems in place to enable the remediation of such impact in no way
implies that the enterprise does not intend to respect human rights. On the
contrary, it demonstrates a recognition that impact may occur despite its best
efforts, and intent to ensure that respect for human rights is restored as swiftly
and effectively as possible should this happen.

Q 63. Does this apply even if the allegations are unfounded?

No. This Guiding Principle is limited to situations where the enterprise itself
recognizes that it has caused or contributed to an adverse human rights impact.
It is in these situations that the enterprise is necessarily expected to enable the
remediation of that impact. It may find that it has caused or contributed to
adverse impact through its own impact assessments, grievance mechanism or
other internal processes, or the impact may be brought to its attention by other
sources and confirmed by its own investigations.
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Q 64. When should an enterprise provide directly for
remediation?

If an enterprise recognizes it has caused or contributed to adverse human
rights impact, it will in many cases be well positioned to play a direct role in
providing timely and effective remedy. Remedies can take a variety of forms
and it is important to understand what those affected would view as effective
remedy, in addition to the enterprise’s own view. This may be an apology,
provisions to ensure the harm cannot recur, compensation (financial or other)
for the harm, cessation of a particular activity or relationship, or some other
form of remedy agreed by the parties.

In some circumstances, it may be most appropriate for remediation to be
provided by an entity other than the enterprise. For instance, if a court process
or some other State-based proceeding is under way, it may be necessary or
appropriate for the enterprise to defer to that process rather than pursuing
direct remediation. As the commentary to Guiding Principle 22 makes clear,
such deferral is likely to be necessary if crimes are alleged. Wherever possible,
those affected should have the opportunity to make an informed decision about
how they wish to proceed, based on an understanding of the alternatives.

If the enterprise has contributed to the impact but another entity (for instance,
a contractor, supplier or the armed forces) is the primary cause and is either
providing remediation or being held to account through a legitimate State-
based mechanism, it will typically be appropriate to defer to that process
whenever a parallel remediation process would undermine it. Such State-based
mechanisms could be an ombudsman’s office, a labour office, a National
Contact Point or national human rights institution. In these and similar cases,
the enterprise should cooperate in the remediation process.

Q 65. What kind of remediation processes should an enterprise
provide for?

The focus of Guiding Principle 22 is on achieving remediation. That said,
the means of providing for remediation can influence the effectiveness of that
outcome. For instance, if an enterprise relies entirely on ad hoc processes
to remedy any impact it has caused or contributed to, there is unlikely to be
a shared understanding within the enterprise as to what kind of response is
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appropriate. This creates a risk of internal dispute over how to proceed and of
delays in remediation.

Some enterprises may have formalized processes for specific adverse impact
that is a particular risk for their operations—for instance, if a pollutant escapes
into a waterway or if an employee is injured. The risk of such an issue-specific
approach is that there is no clear process available when a less foreseeable
impact occurs.

It is therefore generally preferable to have in place agreed processes for the
remediation of adverse human rights impact arising in any area of operations,
even if this requires more than one type of process (for instance, for direct
employees and for external stakeholders).

In many instances, the most effective and efficient way to provide for remediation
processes is through an operationallevel grievance mechanism. A grievance
mechanism is not just an internal administrative procedure for handling impact
or grievances. Whereas an internal procedure is typically passive, i.e., waiting
for problems to arise and then responding, a grievance mechanism is active: it
aims to facilitate the identification of grievances and address them as early as
possible. It does so by ensuring it is known to, and trusted by, those stakeholders
for whom it is intended. The key processes provided by the mechanism are
public, as are the general timelines it provides for handling grievances and the
ways in which individuals can register their concerns. There is transparency of
communication with complainants and accountability to them for the provision
of a fair process. A grievance mechanism of course also requires some internal
procedures, but these are just part of the larger process it provides.

Grievance mechanisms and criteria for their effectiveness are discussed further
under Guiding Principles 29 and 31.

Q 66. What kinds of “legitimate processes” could provide
remediation other than those of the enterprise itself?

There may be one or more kinds of State-based mechanisms that are
appropriate for providing remediation if the enterprise cannot or should not
do so itself. These obviously include the courts and may also include State
ombudsman or complaints offices (sometimes specific to an industry), a labour
standards office, a National Contact Point (in States that have signed up to
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the Guidelines for Multinational Enterprises of the Organisation for Economic
Co-operation and Development), a national human rights institution, or any
other State-administered or statutory body empowered to take on this kind of
role. They may also include local, traditional mechanisms used by indigenous
or other communities. In some instances, a mechanism administered by a multi-
stakeholder initiative might have a role, for example, if complaints involve a
supplier or contractor to more than one of its corporate members.

Not all these mechanisms are present or effective in all States. An enterprise
will need to seek expert advice on the extent to which such mechanisms in
their local operating environment are likely to be able to perform this role in
practice, free of corruption or manipulation, and with sufficient credibility in the
eyes of complainants for outcomes to be sustainable.

Q 67. What if an enterprise agrees that it has caused or
contributed to an impact but does not agree with those
affected on the appropriate remedy?

If the enterprise and those affected cannot reach agreement on the appropriate
remedy, it may prove necessary either to involve a neutral third party as a
mediator or to turn to adjudication.

Any third-party mediator should be freely accepted by all involved. The mediator’s
role is to assist the parties in the search for an agreed solution and no party to
mediation can be forced to accept a particular outcome. If they do agree on an
outcome, the parties are free to agree also that it will be binding on them.

Adjudication does not require the parties’ agreement to the outcome and
is often binding. It could take place through the courts, a governmental or
statutory body such as an ombudsman or a national human rights institution,
or another mechanism that has jurisdiction or is agreed upon by the enterprise
and those affected.

Q 68. What if an enterprise does not accept that it has caused
or contributed to a human rights impact?

If an enterprise contests an allegation that it has caused or contributed to an
adverse impact, it cannot be expected to provide for remediation itself unless
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and until it is obliged to do so (for instance, by a court). Nevertheless, if
credible opportunities are available for seeking an agreed resolution to the
dispute, whether through negotiation or mediation, an enterprise is often well
advised to cooperate in these efforts.

QUESTIONS TO ASK

What processes do we already have in place for remedying any adverse impact we
cause or to which we contribute?

How effective have those processes proven fo be in the paste Do they involve
all relevant parts of the enterprise? Can they be strengthened to make them more
effective?

Do they cover all the areas where adverse impact may arise? If not, what gaps do
we need fo cover with existing or additional processes?

Can we sysfematize these processes within one or more operational-level grievance
mechanisms?

What judicial and non-judicial remedial processes exist in the State(s) where we
operate? How effective are they and to what extent can or should we typically defer
fo them? Who can provide us with expert advice in this regard?

Have there been situations where we could have benefited from a neutral third party
fo help us agree with those affected on solutions and remediese Can we envisage
such situations in the future? If so, where would we find expert mediators who could
assist us in this way and who would be acceptable to all involved?

GUIDING PRINCIPLE 29

To make it possible for grievances o be addressed early and remediated directly,
business enterprises should establish or participate in effective operationallevel
grievance mechanisms for individuals and communities who may be adversely
impacted.
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Q 69. Why does this matter?

As noted under Guiding Principle 22, an enterprise cannot meet its responsibility
to respect human rights if it causes or contributes to an adverse human rights
impact and then fails to enable its remediation. One of the most systematic
ways for an enterprise to provide for the remediation of such impact is through
an operationallevel grievance mechanism.

Unlike many State-based mechanisms (courts, ombudsman’s offices and so
forth), an operational-level grievance mechanism does not have to wait until an
issue amounts fo an alleged human rights abuse or a breach of other standards
before it can address it. It can receive and address concerns well before they
reach that level and before an individual’s or a community’s sense of grievance
has escalated.

Effective grievance mechanisms also help reinforce aspects of the human
rights due diligence process. They can help in identifying adverse human
rights impact in a timely manner and in tracking the effectiveness of responses
to impact raised through the mechanism. They can also help build positive
relationships with stakeholders by demonstrating that the enterprise takes their
concerns and the impact on their human rights seriously.

Q 70. What is an operational-level grievance mechanism?

An operational-level grievance mechanism is a formalized means through which
individuals or groups can raise concerns about the impact an enterprise has
on them—including, but not exclusively, on their human rights—and can seek
remedy. As explained in the commentary to Guiding Principle 29, operational-
level grievance mechanisms are:

"

accessible directly to individuals and communities who may
be adversely impacted by a business enterprise. They are typically
administered by enterprises, alone or in collaboration with others,
including relevant stakeholders. They may also be provided through
recourse to a mutually acceptable external expert or body. They do
not require that those bringing a complaint first access other means of
recourse. They can engage the business enterprise directly in assessing
the issues and seeking remediation of any harm.”
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In sum, their primary purpose is to provide an early point of recourse to identify
and address the concerns of directly affected stakeholders before they escalate
or lead to otherwise preventable harm.

These mechanisms are distinct from whistle-blower systems, which
enable employees to raise concerns about breaches of company codes and
ethics, which may or may not harm those individuals, but are of concern
to the enterprise as a whole. Operational-level grievance mechanisms are
specifically a channel for individuals — inside or outside the enterprise —to raise
concern about impact on themselves and they do not require the individual to
show a breach of a company code.

Q 71. Does it have to be called a “grievance mechanism”?

“Grievance mechanism” is used in the Guiding Principles and their commentary
as a term of art to cover a whole range of mechanisms that address complaints
and disputes involving enterprises and their stakeholders. It is possible that the
term may have unhelpful connotations in some cultures or contexts, and it is
certainly not necessary to label every grievance mechanism with this name.
However, it is risky to call a grievance mechanism by a name that its potential
users may find inappropriate, for instance one that diminishes or glosses over
its real purpose. Doing so may make it more palatable for the enterprise but
leave those with grievances feeling belittled and disrespected.

Q 72. To whom should an operational-level grievance
mechanism be available?

Most operational-level grievance mechanisms are accessible only to individuals
or groups that are directly affected by an enterprise’s operations, or to their
legitimate representatives, rather than being open to a wider array of groups
that may have concerns or criticisms about its operations. This should not
exclude other means of engaging with the wider array of voices and it may be
in the interest of the enterprise to do so in at least some instances.

As discussed in the context of Guiding Principle 22, it is fairly usual to have
separate grievance mechanisms for direct employees and for external affected
stakeholders, though it is not always necessary to separate the two. It may also
be important to have tailored grievance mechanisms for particular situations,
such as community resettlement, or for particular groups, such as indigenous
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peoples. However, the more streamlined the mechanisms, the more easily
their effectiveness can be monitored, and the more successful they can be at
identifying generalized patterns and trends in how the enterprise is addressing
its human rights impact.

Q 73. What issues should an operational-level grievance
mechanism be able to address?

To be fully effective, a grievance mechanism should not be limited to addressing
complaints that amount to alleged breaches of human rights or other specific
standards. Such limitations will exclude a host of concerns that may, if
neglected, harm human rights or lead to protests or violent action, which in
turn may increase the risk of human rights abuses. For instance, communities
that find that an enterprise persistently ignores their concerns about noise, dust
or work opportunities may feel driven to take action to disrupt its operations as
the only way to get its attention, perhaps leading to physical confrontation and
even risk to life. One of the comparative advantages of an operational-level
grievance mechanism over formal third-party mechanisms is precisely its ability
to identify and address problems early, before they escalate.

It is reasonable for a mechanism to exclude clearly vexatious complaints, but
great care should be taken before concluding that a complaint falls into this
relatively rare category. A complaint that appears vexatious may mask other,
genuine concerns with potential human rights implications or wider risks to the
enterprise. The default should be to take every complaint seriously in the first
instance.

Q 74. Who should oversee the mechanism?

A grievance mechanism will rarely be effective without adequate senior-level
oversight and accountability within the enterprise. In a small enterprise, this
may mean a simple reporting line to the head of the enterprise from whoever
handles incoming complaints. In a larger enterprise, it will typically entail
more formal internal control and oversight systems. The allocation of oversight
roles should avoid any conflicts of interest, for instance, between ensuring
the effectiveness of the mechanism and defending the actions or decisions of
certain parts of the business.
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If trust between the enterprise and affected stakeholders is low or human
rights risks significant, it can be highly beneficial to provide for joint oversight
of the mechanism by representatives of both the enterprise and the affected
stakeholder groups. This can help ensure that the mechanism is trusted by its
infended user groups, and that its accessibility and processes are best tailored
to their needs. If joint oversight is not deemed necessary or appropriate, there
should at @ minimum be input to its design or evaluation from the affected
stakeholders, as provided under Guiding Principle 31.

Q 75. How does an operational-level grievance mechanism
relate to an enterprise’s wider operations?

The staff or departments in an enterprise that are responsible for human rights
and social issues will need to play a key, coordinating role in any grievance
mechanism. But the mechanism will fail if it is seen as solely their responsibility.
Resolving and remedying impact will often necessitate the participation
of others across the enterprise. The role of senior management becomes
particularly significant in ensuring that this kind of cross-functional response to
grievances is feasible and prioritized throughout the enterprise, for example
through appropriate incentives to relevant staff.

It may be necessary and appropriate for those personnel or departments
within the enterprise whose decisions or actions are relevant to an alleged
human rights impact to take a role in initial internal investigations. Where that
would be inappropriate—for instance, owing to a potential conflict of interest
or risk to individuals—they will still have a role in providing information to
those conducting the investigation. They may help to craft possible solutions
for remediation—again, where this is appropriate. And they will be essential
in ensuring the enterprise learns lessons so it can prevent or mitigate any
repetition.

Q 76. How does the mechanism relate to wider stakeholder
engagement?

The Guiding Principles and this Interpretative Guide repeatedly highlight the
role of stakeholder engagement in human rights due diligence for any enterprise
with significant human rights risks. An effective grievance mechanism is not a
substitute for this broad stakeholder engagement. Rather, it is an important
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complement. Having a grievance mechanism, however good, without wider
stakeholder engagement processes, risks signalling to affected stakeholders
that the enterprise wants to hear from them only when they have real problems.

That said, the Guiding Principles also recognize that small or medium-sized
enterprises may not need to engage directly with affected stakeholders if they
have limited human rights risks and engagement is a genuine challenge for
geographical, financial or other reasons. Such enterprises will look to other
means of gathering information and perspectives about their potential human
rights impact, as discussed under Guiding Principle 18. For these enterprises,
having a simple but effective grievance mechanism can be one way of ensuring
that they are still able to identify problems raised directly by those who may
be affected.

Q 77. When might an enterprise “participate in” a grievance
mechanism rather than establish one itself?

It will typically be appropriate for a large enterprise or one with significant
human rights risks to have its own grievance mechanism. Small and medium-
sized enterprises with limited human rights risks can also develop grievance
mechanisms that are simple in form, yet able to meet the effectiveness criteria
set out in Guiding Principle 31. However, enterprises may also consider
participating in a grievance mechanism provided by an external organization,
if it provides similar opportunities for the early identification and remedy of
adverse impact. Examples include a hotline and remediation provided by an
external organization—Government, business, NGO or multi-stakeholder—or
a traditional mechanism run by the local communities or administration as part
of their local practices. Such mechanisms should be reviewed to see whether
they meet the effectiveness criteria and how any gaps could be addressed.

Alternatively, an enterprise may establish its own mechanism but use external
and shared resources to help reduce its costs and/or increase its capacity and
effectiveness. Examples include enabling an NGO trusted by stakeholders to
act as an access point and to engage with the enterprise in finding solutions to
legitimate complaints. Such an NGO might take on this role for more than one
enterprise, whether with independent funding or with pooled funding from the
enterprises, provided this does not damage its credibility. Legitimate trade
unions should play this kind of role with regard, at a minimum, to the workers
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they represent. A number of enterprises might also pool small financial
contributions to support a local institution in providing expert advice to
complainants or to enable the use of mediation should it be needed.

QUESTIONS TO ASK
Do we already have a mechanism that deals, at least in part, with grievances?

If so, is it available to all potentially affected stakeholders or does its reach need
fo be broadened? Is it able to address any kind of impact or does it need fo be
extended to do so?

Is there seniorlevel oversight of the grievance mechanism and accountability for its
performance within the enterprise?

Is there an opportunity for or advantage in having joint oversight of the mechanism
with representatives of stakeholder groups? If not, how can we af least solicit feedback
from affected stakeholder groups on ifs performance and possible improvements?2

Does the mechanism provide for all relevant business units or functions in the enterprise
fo be involved in investigating and resolving grievances, while avoiding conflicts of
inferest or risk o individuals?

If resource constraints make it difficult to run a selfstanding grievance mechanism,
can we benefit from shared resources to make it feasible or, alternatively, participate
in an effective external mechanism?

GUIDING PRINCIPLE 31

In order fo ensure their effectiveness, non-judicial grievance mechanisms, both State-
based and non-State-based, should be:

(a) Llegitimate: enabling trust from the stakeholder groups for whose use they are
infended, and being accountable for the fair conduct of grievance processes;

(b) Accessible: being known to all stakeholder groups for whose use they are
infended, and providing adequate assistance for those who may face
particular barriers to access;
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(c) Predictable: providing a clear and known procedure with an indicative
time frame for each stage, and clarity on the types of process and outcome
available and means of monitoring implementation;

(d) Equitable: seeking to ensure that aggrieved parties have reasonable access
fo sources of information, advice and expertise necessary fo engage in @
grievance process on fair, informed and respeciful terms;

(e) Transparent: keeping parties fo a grievance informed about its progress, and
providing sufficient information about the mechanism’s performance fo build
confidence in its effectiveness and meet any public interest at stake;

() Rightscompatible: ensuring that outcomes and remedies accord with
infernationally recognized human rights;

(g) A source of continuous learning: drawing on relevant measures fo identify
lessons for improving the mechanism and preventing future grievances and
harms.

Operational-level mechanisms should also be:

(h) Based on engagement and dialogue: consulting the stakeholder groups for
whose use they are intended on their design and performance, and focusing
on dialogue as the means to address and resolve grievances.

Q 78. Why does this matter?

Both State-based and operational-level grievance mechanisms need to be
effective in order to provide remedy to those affected by corporate-related
human rights abuse. A truly effective operationallevel grievance mechanism can
generate the kinds of benefits discussed under Guiding Principle 29, including
the early identification of problems, early and agreed solutions, increased trust,
and the avoidance of public protest, litigation or other forms of opposition.

A poorly designed or administered grievance mechanism may distort
assessments of how well human rights risks are being managed. It may raise
expectations that concerns will be addressed, without providing the processes
to deliver on that expectation. In the worst instances, an ineffective grievance
mechanism may compound stakeholders’ sense of grievance.

It is therefore important that operational-level grievance mechanisms should
meet certain criteria that help ensure their effectiveness.
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Q 79. Why these criteria?

The criteria in this Guiding Principle were developed through a process of
research, consultation and road-testing. There are other ways in which some of
them could be articulated or in which the issues they cover could be labelled
or clustered. But the core elements they reflect provide a set of benchmarks
for ensuring that a mechanism can achieve the benefits and avoid the pitfalls
identified in response to question 78. These criteria should be taken as a whole
as they are infer-related —excluding one will weaken the ability to meet others
and make the mechanism as a whole less effective. The individual criteria are
explained further in the commentary to the Guiding Principles.

As noted above, a grievance mechanism’s effectiveness requires all relevant
departments or functions, as well as senior management, to support it in
principle and in practice. It will also be beneficial to include relevant personnel
or departments in the development of a grievance mechanism so that they
understand its aims and the standards it needs to meet, and support the model
developed. It is particularly important for personnel to feel that hearing about
problems is not a threat, but constructive and necessary to enable the enterprise
to learn and succeed over time.

Q 80. How should a grievance mechanism’s effectiveness be
assessed?

It will be important for the enterprise to develop appropriate measurements
that can help it assess the mechanism'’s effectiveness in practice. There can be
advantages to getting stakeholders’ input on what these measurements should
include, so as to ensure that their perspective on what “success” looks like is
adequately reflected.

An enterprise should be wary of easy assumptions about what certain
numerical indicators might mean. A decrease in the number of complaints
over time may indicate that the enterprise is learning from past complaints
and preventing their recurrence; it may equally indicate that stakeholders are
losing trust in the grievance mechanism and perhaps looking at other ways to
vent their grievances. Conversely, an increase in complaints—at least initially
or after a major new development—may indicate either that the mechanism is
trusted and working, or that problems are on the rise. Qualitative indicators —
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including feedback from those for whom the mechanism is intended (and not
just those who have actually used it)—are important in helping to interpret
these kinds of data accurately.

QUESTIONS TO ASK

How does any grievance mechanism we have in place measure up against these
criteria@

How can we solicit the views of the intended users of the mechanism on how well
it measures up®

Can any gaps we identify be addressed through adjustments to what we have in
place or is there merit in redesigning a new process? If the latter, can we involve
representatives of the intended user groups (affected stakeholders) in the design®@

What longterm measures should we have in place to assess the mechanism’s
ongoing effectiveness?

How confident are we of how fo interpret quantitative data on its performance and
how might this be complemented by qualitative measures?

D. ISSUES OF CONTEXT

GUIDING PRINCIPLE 23

In all contexts, business enterprises should:

(o) Comply with all applicable laws and respect infernationally recognized
human rights, wherever they operate;

(b) Seek ways to honour the principles of internationally recognized human rights
when faced with conflicting requirements;

(c) Treat the risk of causing or contributing to gross human rights abuses as a
legal compliance issue wherever they operate.
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Q 81. Why does this matter?

The responsibility to respect human rights applies in all contexts. It is a uniform
standard, reflecting its roots in the universal expectation that enterprises should
not harm the dignity of people as they go about their business. This provides
predictability for both enterprises and their stakeholders. However, the human
rights risks related to an enterprise’s activities and business relationships will
often vary depending on the specific contexts in which it operates. Those
contexts may pose particular challenges or dilemmas for enterprises in their
efforts to meet the responsibility to respect human rights, for example when local
requirements appear to compel a business to act in a manner that is contrary to
internationally recognized human rights. Enterprises need to be prepared with
a basic “compass” for when they find themselves in such situations, since, by
definition, there will be no easy or standard answers.

Q 82. How does legal compliance relate to respect for human
rights?

Enterprises recognize that their social responsibilities begin with legal
compliance. The responsibility to respect human rights is itself often reflected —
at least in part—in laws and regulations. The concept of legal compliance
requires enterprises to comply with national laws and regulations protecting
human rights even if the capacity of the State to enforce such laws effectively
is weak.

However, the responsibility to respect human rights extends beyond compliance
with national laws and regulations protecting human rights and entails respect
for all internationally recognized human rights. It therefore also applies where
there are no national laws and regulations to protect these rights. For the same
reason, where national laws and regulations offer a level of human rights
protection that falls short of internationally recognized human rights standards,
enterprises should operate to the higher standard.

In sum, the responsibility to respect human rights, as a global standard
expected of all enterprises in all situations, provides clarity and predictability
for enterprises facing differing expectations and demands. It also means that
enterprises should not take advantage of operating environments that provide
insufficient protection for human rights to lower their own standard of conduct.
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Q 83. How should an enterprise deal with conflicting
requirements?

In some operating contexts, domestic laws, regulations or customs may require
(as against merely allowing for) enterprises to act in ways that are in conflict
with their responsibility to respect internationally recognized human rights.
Such requirements could for example be in relation to women's rights, labour
rights or the right to privacy. This type of situation presents enterprises with a
dilemma when having both to comply with all applicable laws and also to meet
the responsibility to respect human rights in all contexts.

An enterprise’s human rights due diligence process should reveal where it
may be faced with this kind of dilemma and what measures could prevent or
mitigate the risk. If there is a direct conflict of requirements, the challenge is
to find ways of honouring the principles of internationally recognized rights.
As with other issues, there is no blueprint for how to respond. However, the
more an enterprise has embedded respect for human rights into its values and
the more it has prepared its personnel for ethical dilemmas, through training,
scenarios, lessons learned, decision trees and similar processes, the more likely
it will be able to identify appropriate and timely responses.

Understanding the exact nature, scope and implications of the conflicting
requirements is an important first step in identifying ways of addressing the
dilemma. It may be that local requirements are more ambiguous than first
thought or that the conflict is in some other way overstated. Recognizing this
may provide opportunities for mitigating the conflict. It may be possible to seek
clarification from the Government or local authorities about the scope of the
conflicting requirement and even to challenge it. This may both help reduce
risks to people and to the company, as well as signal to stakeholders the
commitment of the enterprise to respect human rights. It may also be possible
that others within the industry or country have approaches that mitigate the
harm to human rights which can be replicated. For example, some enterprises
operating in countries where freedom of association is restricted have
established parallel processes to engage with workers.

If an enterprise cannot find immediate or obvious solutions, it will be well
advised to engage with relevant expert stakeholders—including, where
possible, any groups or individuals whose rights may be affected by the
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conflicting requirements. At all times, enterprises need to be aware of any risks
that a particular course of action may pose to affected stakeholders and take
these into account in their decisions.

It is particularly likely that where enterprises face challenges of this type, their
conduct will be under closer scrutiny from stakeholders. Enterprises should be
able to account for their efforts to maintain respect for human rights in these
situations and it will often be advisable to report on them, provided that doing
so does not increase risks to human rights.

In the rare situations where local law or other requirements put an enterprise
at risk of being involved in gross abuses of human rights such as international
crimes, it should carefully consider whether and how it can continue to operate
with infegrity in such circumstances, while also being aware of the human
rights impact that could result from terminating its activities.

Q 84. Why should the risk of being involved in gross human
rights abuses be considered a matter of legal compliance?

If enterprises are at risk of being involved in gross human rights abuses,
prudence suggests that they should treat this risk in the same manner as the risk
of involvement in a serious crime, whether or not it is clear that they would be
held legally liable. This is so both because of the severity of the human rights
abuses at stake and also because of the growing legal risks to companies as a
result of involvement in such abuses.

Enterprises can cause gross human rights abuses through their own activities,
for example if they use slave labour or treat workers in a manner that amounts
to cruel, inhuman or degrading treatment. They may also contribute to gross
human rights abuses that are committed by other parties, for example security
forces. Such indirect contribution to gross human rights abuse can give rise to
allegations of either legal or non-legal complicity.

The commentary to Guiding Principle 17 states that “as a legal matter, most
national jurisdictions prohibit complicity in the commission of a crime, and
a number allow for criminal liability of enterprises in such cases. Typically,
civil actions can also be based on an enterprise’s alleged contribution to a
harm, although these may not be framed in human rights terms. The weight
of international criminal law jurisprudence indicates that the relevant standard
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for aiding and abetting is knowingly providing practical assistance or
encouragement that has a substantial effect on the commission of a crime.”
For example, enterprises have faced charges of legal complicity based on
allegations that they provided chemicals to another party that then uses them to
commit acts of genocide or that they provided logistical support to Government
forces engaged in war crimes.

The recent history of legal action—mostly in the form of civil liability lawsuits—
against multinational corporations for involvement in gross human rights abuse
reveals an uneven, yet expanding web of potential corporate legal liability.
Because of the nature of the human rights risks involved, but also because
of the expanding legal boundaries, including territorial boundaries in some
instances, enterprises should treat all cases of risk of involvement in gross
human rights abuses as a matter of legal compliance, irrespective of the status
of the law where the business activity is taking place.?

Q 85. What situations pose a particular risk of business
involvement in gross human rights abuses?

The risks of involvement in gross human rights abuse tend to be most prevalent
in contexts where there are no effective government institutions and legal
protection or where there are entrenched patterns of severe discrimination.
Perhaps the greatest risks arise in conflict-affected areas, though they are not
limited to such regions. Such contexts should automatically raise red flags
within the enterprise and trigger human rights due diligence processes that are
finely tuned and sensitive to this higher level of risk. Such heightened human
rights due diligence should also be seen as essential if the enterprise has,
or is considering entering into, business activities in countries that are under
sanctions by the United Nations or regional intergovernmental organizations.

Q 86. Where can an enterprise seek help in assessing and
addressing challenges that arise in difficult contexts?

When planning or doing business in contexts that pose particular challenges
to the ability of an enterprise to respect human rights, such as conflict-affected
areas, many enterprises will find it difficult to assess the risks adequately. If that

?  The Business and Human Rights Resource Centre maintains a portal with information on lawsuits

regarding alleged business involvement in human rights abuses: www.business-humanrights.org.
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is the case, they should seek advice from credible external sources, including
civil society organizations working in or reporting from the area. Where
appropriate, they can also seek advice from Governments, including that of
their home State. National human rights institutions can be another valuable
source of advice. Working with business partners, industry bodies or multi-
stakeholder initiatives can also help enterprises in devising approaches that are
more finely tuned to the human rights risks posed by complex circumstances.
(See annex Il for more examples of external resources.)

QUESTIONS TO ASK

Are we operating in a context where domestic law related to human rights is weak,
unenforced or inexistent? Does our due diligence assess these factors and their
implications for human rights riskse

ls it clear to all personnel and to those with whom we have business relationships
in those contexts that we work fo the standard of respect for all infernationally
recognized human rights2 Do they understand what that enfails?

Are we operafing in a confext where there are conflicting requirements between
domestic law and internationally recognized human rights@

If so, how certain are we that the law and international standards cannot be
reconciled? Is there scope fo approach the authorities in the search for a solution,
without increasing risks to human rightse

Are there any well-established ways of dealing with this conflict of requirements or
any successful examples from other enterprisese

Faced with real dilemmas, who would we tum tfo for help in identifying the best
possible response? Is it possible to include representatives of affected stakeholders
in this process?

What processes do we have in place to account for our decisions and actions in
such scenarios?

Where local requirements place us at risk of involvement in gross abuses of human
rights such as international crimes, through what processes, and with what senior-
level participation, will we determine whether we can remain and, if so, on what
ferms?
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ls the potential of involvement in gross human rights abuses handled within our
enterprise as would be a legal compliance issue? Who needs fo be involved at
what stage fo ensure that this is the case?

I we or those with whom we have business relationships are active in conflict
affected areas, do these situations automatically lead to a more rigorous due
diligence process within the enterprise®

How will we assess the human rights situation and its implications for us in such
conflictaffected areas? On what resources will we draw?

GUIDING PRINCIPLE 24

Where it is necessary to prioritize actions to address actual and potential adverse
human rights impacts, business enterprises should first seek to prevent and mitigate
those that are most severe or where delayed response would make them irremediable.

Q 87. Why does this matter?

There is no hierarchy in international human rights law. Rather, human rights
are treated as indivisible, interdependent and interrelated. However, it may
not always be possible for an enterprise to address all adverse human rights
impact immediately. Many enterprises operate in different contexts and have
complex supply chains and a multitude of partners. They may be at risk of
involvement in a range of adverse human rights impacts, and there may be
legitimate resource and logistical constraints on the ability of the enterprise to
address them all immediately.

Human rights due diligence and remediation processes aim to help enterprises
minimize human rights impact linked to their operations, products and services.
If these impacts cannot reasonably be addressed all at once, the focus must be
on those that would cause the greatest harm to people. That means prioritizing
those impacts that are, or would be, most severe in their scope or scale or
where a delayed response would render them irremediable. As soon as the
most severe impacts are addressed, the enterprise should turn to those with
the next greatest severity and so on until it has addressed all its actual and
potential impacts on human rights (bearing in mind that this is likely to be an
ongoing exercise that adjusts to changing circumstances).
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Q 88. What would count as “severe” impact?

The commentary to Guiding Principle 14 states that the severity of human rights
impacts “will be judged by their scale, scope and irremediable character”. This
means that both the gravity of the impact and the number of individuals that
are or will be affected (for instance, from the delayed effects of environmental
harm) will be relevant considerations. “Irremediability” is the third relevant
factor, used here to mean any limits on the ability to restore those affected to a
situation at least the same as, or equivalent to, their situation before the impact.
For these purposes, financial compensation is relevant only to the extent that it
can provide for such restoration.

It is not necessary for an impact to have more than one of these three
characteristics to be reasonably considered “severe”. That said, it is often the
case that the greater the scale or the scope of an impact, the less it can be
remedied. In addition, Guiding Principle 24 highlights the fact that a delay in
addressing a certain impact may itself make it less remediable and that this
should be taken into account in the prioritization. For example, if workers are
unfairly dismissed, an extended delay in remediation may oblige them to move
in search of other work, making their reinstatement more difficult.

If an adverse impact is potential rather than actual, standard approaches to
risk management suggest that the probability of it occurring becomes a primary
factor, alongside its severity. However, a low probability of a severe human
rights impact alone cannot justify reducing the priority of efforts to mitigate
the risk. Instead, the remediability of the potential impact must be a key factor
in determining the legitimacy of delaying such efforts. In sum, in the context
of risks to human rights, the severity of actual or potential risks must be the
dominant factor.

In many cases it may be self-evident what kind of impact is “severe” or
“irremediable”, for example impact on the right to life and health of individuals
or which fundamentally affects the welfare of entire groups or communities.
And in cases where an enterprise has identified that it risks being involved in
gross human rights abuse addressing this risk should always be given priority.

In other situations it may be less clear what human rights impact should be
considered most severe or what factors might affect its remediability. Moreover,
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as the commentary to Guiding Principle 24 states, “severity” should not be seen
as an absolute concept, but as relative to the other human rights impact the
enterprise has identified. Where possible, enterprises are advised to engage
with those whose rights are at risk in order to ensure they have understood
what impact they may have.

Depending on the operational context, the most severe human rights impact may
be faced by persons belonging to groups that are at higher risk of vulnerability
or marginalization, such as children, women, indigenous peoples, or people
belonging to ethnic or other minorities. If the enterprise decides it needs to
prioritize its responses to human rights impacts, it should take into account the
vulnerability of such groups and the risk that a delayed response to certain
impacts could affect them disproportionately.

Q 89. What does this mean for impact that is not deemed
severe?

Addressing the issues deemed as most severe in no way implies that other
human rights impact identified through the enterprise’s due diligence process do
not need to be addressed. Rather, this principle is about sequencing responses
in the event that not all impact can be addressed at once. An enterprise is sill
accountable for addressing all its actual and potential human rights impact. It
is also worth keeping in mind that even impact that initially is not considered
severe may evolve into more serious abuses (or be perceived to do so) if not
addressed properly.
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QUESTIONS TO ASK

Do we need to sequence our responses to any adverse human rights impacts we
have identified or are they such that we can address them all in parallel2

If we need to prioritize them in order to sequence our responses, do we have a
means of assessing the severity of our impactse

Do our systems for assessing the severity of impacts fake account of scope, scale

and remediability@

Do they reflect that if a potential impact is severe, it should be a priority for action,
regardless of its probability2

Do they pay particular attention to individuals belonging to vulnerable groups who
may suffer the most severe human rights impacte

Do they identify situations where a delay in responding to an actual impact may
make it harder to remedy?

Once the most severe human rights impacts have been addressed, do our systems
automatically move on to the next most severe impacts until all have been addressed?
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ANNEX |

The rights contained in the International Bill of Human Rights and
the International Labour Organization’s core conventions

A. The International Bill of Human Rights

The International Bill of Human Rights consists of the Universal Declaration of
Human Rights and the main instruments through which it has been codified:
the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights. Similar provisions in the
two Covenants stipulate non-discrimination and gender equality as overarching
principles to be applied in conjunction with specific rights. Both Covenants
recognize and define in more detail the rights in the Universal Declaration in
the following manner:

International Covenant on Civil and Political Rights
Article 1: Right of self-determination
Articles 2 to 5:  Overarching principles

Article 6: Right to life

Article 7: Right not to be subjected to torture, cruel, inhuman and/or
degrading treatment or punishment

Article 8: Right not to be subjected to slavery, servitude or forced labour

Article 9: Rights to liberty and security of the person

Article 10: Right of detained persons to humane treatment

Article 11: Right not to be subjected to imprisonment for inability to fulfil
a confract

Article 12: Right to freedom of movement

Article 13: Right of aliens to due process when facing expulsion

Article 14: Right to a fair frial

Article 15: Right to be free from retroactive criminal law



Article 16:
Article 17:
Article 18:
Article 19:
Article 20:

Article 21:
Article 22:
Article 23:
Article 24:
Article 25:
Article 26:

Article 27:

Right to recognition as a person before the law

Right to privacy

Rights to freedom of thought, conscience and religion
Rights to freedom of opinion and expression

Rights to freedom from war propaganda, and freedom
from incitement to racial, religious or national hatred

Right to freedom of assembly

Right to freedom of association

Rights of protection of the family and the right to marry
Rights of protection for the child

Right to participate in public life

Right to equality before the law, equal protection of the
law, and rights of non-discrimination

Rights of minorities

International Covenant on Economic, Social and Cultural Rights

Article 1:
Articles 2-5:
Article 6:
Avrticle 7:
Avrticle 8:
Article 9:
Article 10:
Article 11:

Right of self-determination

Overarching principles

Right to work

Right to enjoy just and favourable conditions of work
Right to form and join trade unions, and the right to strike
Right to social security, including social insurance

Right to a family life

Right to an adequate standard of living. (This includes the
right to adequate food, the right to adequate housing,
and the prohibition of forced evictions. This right has also
been interpreted to comprise the right to safe drinking
water and sanitation.)
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Article 12: Right to health
Articles 13 and 14: Right to education

Article 15: Rights to take part in cultural life, to benefit from scientific
progress, and of the material and moral rights of authors
and inventors

B. ILO core conventions

In 1998, ILO adopted the Declaration on Fundamental Principles and Rights
at Work. The Declaration committed members to respect four fundamental
principles and rights at work: freedom of association and collective bargaining;
elimination of forced and compulsory labour; elimination of discrimination in
employment and occupation; and abolition of child labour. Each of these is
supported by two ILO conventions, which together make up the eight ILO core
labour standards.

1. Freedom of Association and Protection of the Right to Organise Convention,

1949 (N° 87)

Right to Organise and Collective Bargaining Convention, 1949 (N° 98)
Forced Labour Convention, 1930 (N° 29)

Abolition of Forced Labour Convention, 1957 (N° 105)

Equal Remuneration Convention, 1951 (N° 100)

Discrimination (Employment and Occupation) Convention, 1958 (N° 111)
Minimum Age Convention, 1973 (N° 138)

Worst Forms of Child Labour Convention, 1999 (N° 182)

© N O 0~ D
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ANNEX 11

Examples of external expert resources

> Information and advice on human rights risks is increasingly available
from some government offices or agencies, whether in general terms,
for particular industries, in particular geographical contexts, or for
particular issues such as labour rights or indigenous peoples’ rights.

»  Authoritative online information resources can assist, such as the websites
of the Office of the United Nations High Commissioner for Human Rights
(www.ohchr.org) and the International Labour Organization (www.ilo.org).

> Other credible sources of advice may be available, such as many national
human rights institutions, the ILO Helpdesk for Business on International
Labour Standards, as well as respected NGOs and academic institutions
focusing on business-related human rights issues.

> The Global Compact is the United Nations global corporate responsibility
initiative. The relationship between the Guiding Principles on business
and human rights and the Global Compact is outlined here: www.
unglobalcompact.org/docs/issues_doc/human_rights/Resources/
GPs_GC%20note.pdf (accessed 8 March 2012). A range of tools
and guidance materials, many of which are also relevant to small and
medium-sized enterprises, can be downloaded directly from the website
of the United Nations Global Compact (UNGC) (www.unglobalcompact.
org/lIssues/human_rights, Guidance Material), for example:

* Business and Human Rights Learning Tool (UNGC/
OHCHR, 2011): Web-based modules integrate exercises and
case studies on current trends and expectations from business on
the implementation of human rights principles, as reflected in the
United Nations “Protect, Respect and Remedy” Framework. Upon
successful completion of a test, users can obtain a certificate.

e The Human Rights Matrix (Business Leaders Initiative on
Human Rights/Global Business Initiative on Human Rights/Credit
360, updated 2010): The Human Rights Matrix is an initial self-
assessment and learning tool that enables a company to begin



M

to understand and address its human rights performance, by
identifying its policies on human rights and the approaches it has
taken towards human rights. It will help companies visualize, assess
and manage their human rights programmes and performance.

e How to do Business with Respect for Human Rights
(Global Compact Network Netherlands, 2010): This publication
builds on the “Protect, Respect and Remedy” Framework of the
United Nations Special Representative for Business and Human
Rights. Its descriptions, learnings and guidance points are
based on the experiences of ten multinational companies of the
Global Compact Network Netherlands and are intended to help
companies implement a commitment to respect human rights in line
with the Framework.

e Human Rights Translated: A Business Reference
Guide (UNGC/OHCHR/Castan Centre for Human Rights Law/
International Business Leaders Forum, 2008): The purpose of this
publication is to explain universally recognized human rights in
a way that makes sense to business. The publication illustrates,
through the use of examples and suggested practical actions, how
human rights are relevant in a corporate context.

* Guide to Human Rights Impact Assessment and
Management (UNGC/International Finance Corporation/
International Business Leaders Forum, updated 2010): This
interactive online tool is designed to provide companies with
guidance on how to assess and manage human rights risks and
impacts of their business activities. While the Guide may benefit
different types of organizations, companies are its main and
intended audience. The Guide can be accessed free of charge,
following registration.

e Guide on How to Develop a Human Rights Policy
(UNGC/OHCHR, 2011): Provides instruction on how companies
can develop and implement a human rights policy.
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> OECD also provides some widely used tools and guidance,
including its Risk Awareness Tool for Multinational Enterprises in

Weak Governance Zones (2006). Available from www.oecd.org/
dataoecd/26/21/36885821 .pdf (accessed 8 March 2012).

> Information on human rights impacts for which others in the same
industry have been criticized or even taken to court provides a very good
indicator of some issues an enterprise should focus on. News coverage
can point to the hot human rights issues faced by a particular industry.
One widely respected source of such information is the Business and
Human Rights Resource Centre (www.business-humanrights.org).

> The web pages of various NGOs that critically assess the activities of
enterprises can provide an indication of relevant issues.

> There is often relevant experience and advice available within the
enterprise’s own industry. Examples of industry initiatives can be found
on the website of the Business and Human Rights Resource Centre. Some
business associations may also be able to provide guidance to members.
Some Global Compact Local Networks have also included human rights
in their areas of work and may have relevant information for enterprises
seeking guidance with respect to a particular geographic area. See

www.unglobalcompact.org/networksaroundtheworld/index.html
(accessed 8 March 2012).

> Respected multi-stakeholder or industry initiatives can be a particularly
valuable source of advice and experience in addressing business and
human rights challenges.

> Collaborative opportunities for addressing shared human rights
challenges may exist. For instance, brands and their suppliers may have
a common interest in reducing human rights risks in the value chain,
enabling the pooling of resources to achieve common objectives.

> For guidance related to business enterprises operating in conflict-affected
areas, see “Red Flags: Liability risks for companies operating in high-
risk zones”, produced by International Alert and Fafo. Available from
www.redflags.info/index.php2page_id=148&style_id=0 (accessed 8
March 2012).
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This publication contains the "Guiding Principles on Business and Human Rights:
Implementing the United Nations ‘Protect, Respect and Remedy’ Framework", which
were developed by the Special Representative of the Secretary-General on the issue
of human rights and transnational corporations and other business enterprises. The
Special Representative annexed the Guiding Principles to his final report to the
Human Rights Council (A/HRC/17/31), which also includes an introduction to the
Guiding Principles and an overview of the process that led to their development.

The Human Rights Council endorsed the Guiding Principles in its resolution 17/4
of 16 June 2011.
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GENERAL PRINCIPLES

These Guiding Principles are grounded in recognition of:

(a) States’ existing obligations to respect, protect and fulfil human rights and
fundamental freedoms;

(b) The role of business enterprises as specialized organs of society performing
specialized functions, required to comply with all applicable laws and to
respect human rights;

(c) The need for rights and obligations to be matched to appropriate and
effective remedies when breached.

These Guiding Principles apply to all States and to all business enterprises, both
transnational and others, regardless of their size, sector, location, ownership and
structure.

These Guiding Principles should be understood as a coherent whole and should be
read, individually and collectively, in terms of their objective of enhancing standards
and practices with regard to business and human rights so as to achieve tangible
results for affected individuals and communities, and thereby also contributing to a
socially sustainable globalization.

Nothing in these Guiding Principles should be read as creating new international
law obligations, or as limiting or undermining any legal obligations a State may
have undertaken or be subject to under international law with regard to human
rights.

These Guiding Principles should be implemented in a non-discriminatory manner,
with particular attention to the rights and needs of, as well as the challenges
faced by, individuals from groups or populations that may be at heightened risk
of becoming vulnerable or marginalized, and with due regard to the different risks
that may be faced by women and men.
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I.  THE STATE DUTY TO PROTECT HUMAN RIGHTS

A. FOUNDATIONAL PRINCIPLES

1. States must protect against human rights abuse within their territory
and/or jurisdiction by third parties, including business enterprises. This
requires taking appropriate steps to prevent, investigate, punish and
redress such abuse through effective policies, legislation, regulations
and adjudication.

Commentary

States” international human rights law obligations require that they respect,
protect and fulfil the human rights of individuals within their territory and/
or jurisdiction. This includes the duty to protect against human rights abuse
by third parties, including business enterprises.

The State duty to protect is a standard of conduct. Therefore, States are not
per se responsible for human rights abuse by private actors. However, States
may breach their international human rights law obligations where such
abuse can be attributed to them, or where they fail to take appropriate steps
to prevent, investigate, punish and redress private actors’ abuse. While
States generally have discretion in deciding upon these steps, they should
consider the full range of permissible preventative and remedial measures,
including policies, legislation, regulations and adjudication. States also
have the duty to protect and promote the rule of law, including by taking
measures to ensure equality before the law, fairness in its application, and
by providing for adequate accountability, legal certainty, and procedural
and legal transparency.

This chapter focuses on preventative measures while chapter Il outlines
remedial measures.

2. States should set out clearly the expectation that all business enterprises
domiciled in their territory and/or jurisdiction respect human rights
throughout their operations.

Commentary

At present States are not generally required under international human rights
law to regulate the exiraterritorial activities of businesses domiciled in their
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territory and/or jurisdiction. Nor are they generally prohibited from doing so,
provided there is a recognized jurisdictional basis. Within these parameters
some human rights treaty bodies recommend that home States take steps to
prevent abuse abroad by business enterprises within their jurisdiction.

There are strong policy reasons for home States to set out clearly the
expectation that businesses respect human rights abroad, especially where
the State itself is involved in or supports those businesses. The reasons include
ensuring predictability for business enterprises by providing coherent and
consistent messages, and preserving the State’s own reputation.

States have adopted a range of approaches in this regard. Some are
domestic measures with extraterritorial implications. Examples include
requirements on “parent” companies fo report on the global operations of
the entire enterprise; multilateral softlaw instruments such as the Guidelines
for Multinational Enterprises of the Organisation for Economic Co-operation
and Development; and performance standards required by institutions
that support overseas investments. Other approaches amount to direct
extraterritorial legislation and enforcement. This includes criminal regimes
that allow for prosecutions based on the nationality of the perpetrator
no matter where the offence occurs. Various factors may contribute to
the perceived and actual reasonableness of States’ actions, for example
whether they are grounded in multilateral agreement.

B. OPERATIONAL PRINCIPLES

GENERAL STATE REGULATORY AND POLICY FUNCTIONS
3. In meeting their duty to protect, States should:

(@) Enforce laws that are aimed at, or have the effect of, requiring
business enterprises to respect human rights, and periodically to
assess the adequacy of such laws and address any gaps;

(b) Ensure that other laws and policies governing the creation and
ongoing operation of business enterprises, such as corporate law,
do not constrain but enable business respect for human rights;

() Provide effective guidance to business enterprises on how to
respect human rights throughout their operations;

(d) Encourage, and where appropriate require, business enterprises
to communicate how they address their human rights impacts.
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Commentary

States should not assume that businesses invariably prefer, or benefit from,
State inaction, and they should consider a smart mix of measures — national
and international, mandatory and voluntary - to foster business respect for
human rights.

The failure to enforce existing laws that directly or indirectly regulate
business respect for human rights is often a significant legal gap in State
practice. Such laws might range from non-discrimination and labour laws
to environmental, property, privacy and anti-bribery laws. Therefore, it
is important for States to consider whether such laws are currently being
enforced effectively, and if not, why this is the case and what measures may
reasonably correct the situation.

It is equally important for States to review whether these laws provide the
necessary coverage in light of evolving circumstances and whether, together
with relevant policies, they provide an environment conducive to business
respect for human rights. For example, greater clarity in some areas of law
and policy, such as those governing access to land, including entitlements
in relation to ownership or use of land, is often necessary to protect both
rights-holders and business enterprises.

Laws and policies that govern the creation and ongoing operation of
business enterprises, such as corporate and securities laws, directly shape
business behaviour. Yet their implications for human rights remain poorly
understood. For example, there is a lack of clarity in corporate and securities
law regarding what companies and their officers are permitted, let alone
required, to do regarding human rights. Laws and policies in this area
should provide sufficient guidance to enable enterprises to respect human
rights, with due regard to the role of existing governance structures such as
corporate boards.

Guidance to business enterprises on respecting human rights should
indicate expected outcomes and help share best practices. It should advise
on appropriate methods, including human rights due diligence, and how to
consider effectively issues of gender, vulnerability and/or marginalization,
recognizing the specific challenges that may be faced by indigenous
peoples, women, national or ethnic minorities, religious and linguistic
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minorities, children, persons with disabilities, and migrant workers and
their families.

National human rights institutions that comply with the Paris Principles have
an important role to play in helping States identify whether relevant laws
are aligned with their human rights obligations and are being effectively
enforced, and in providing guidance on human rights also to business
enterprises and other non-State actors.

Communication by business enterprises on how they address their human
rightsimpacts can range from informal engagementwith affected stakeholders
to formal public reporting. State encouragement of, or where appropriate
requirements for, such communication are important in fostering respect for
human rights by business enterprises. Incentives to communicate adequate
information could include provisions to give weight to such self-reporting
in the event of any judicial or administrative proceeding. A requirement to
communicate can be particularly appropriate where the nature of business
operations or operating confexts pose a significant risk to human rights.
Policies or laws in this area can usefully clarify what and how businesses
should communicate, helping to ensure both the accessibility and accuracy
of communications.

Any stipulation of what would constitute adequate communication should
take into account risks that it may pose fo the safety and security of individuals
and facilities; legitimate requirements of commercial confidentiality; and
variations in companies’ size and structures.

Financial reporting requirements should clarify that human rights impacts
in some instances may be “material” or “significant” to the economic
performance of the business enterprise.

THE STATE-BUSINESS NEXUS

4. States should take additional steps to protect against human rights
abuses by business enterprises that are owned or controlled by the
State, or that receive substantial support and services from State
agencies such as export credit agencies and official investment
insurance or guarantee agencies, including, where appropriate, by
requiring human rights due diligence.
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Commentary

States individually are the primary duty-bearers under international human
rights law, and collectively they are the trustees of the international human
rights regime. Where a business enterprise is controlled by the State or
where its acts can be attributed otherwise to the State, an abuse of human
rights by the business enterprise may entail a violation of the State’s own
infernational law obligations. Moreover, the closer a business enterprise is
to the State, or the more it relies on statutory authority or taxpayer support,
the stronger the State’s policy rationale becomes for ensuring that the
enterprise respects human rights.

Where States own or control business enterprises, they have greatest
means within their powers to ensure that relevant policies, legislation
and regulations regarding respect for human rights are implemented.
Senior management typically reports to State agencies, and associated
government departments have greater scope for scrutiny and oversight,
including ensuring that effective human rights due diligence is implemented.
(These enterprises are also subject to the corporate responsibility to respect
human rights, addressed in chapter Il.)

A range of agencies linked formally or informally to the State may
provide support and services to business activities. These include export
credit agencies, official investment insurance or guarantee agencies,
development agencies and development finance institutions. Where these
agencies do not explicitly consider the actual and potential adverse impacts
on human rights of beneficiary enterprises, they put themselves at risk — in
reputational, financial, political and potentially legal terms — for supporting
any such harm, and they may add to the human rights challenges faced by
the recipient State.

Given these risks, States should encourage and, where appropriate,
require human rights due diligence by the agencies themselves and by
those business enterprises or projects receiving their support. A requirement
for human rights due diligence is most likely to be appropriate where the
nature of business operations or operating contexts pose significant risk to
human rights.
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5. States should exercise adequate oversight in order to meet their
international human rights obligations when they contract with, or
legislate for, business enterprises to provide services that may impact
upon the enjoyment of human rights.

Commentary

States do not relinquish their international human rights law obligations
when they privatize the delivery of services that may impact upon the
enjoyment of human rights. Failure by States to ensure that business
enterprises performing such services operate in a manner consistent with
the State’s human rights obligations may entail both reputational and legal
consequences for the State itself. As a necessary step, the relevant service
contracts or enabling legislation should clarify the State’s expectations that
these enterprises respect human rights. States should ensure that they can
effectively oversee the enterprises’ activities, including through the provision
of adequate independent monitoring and accountability mechanisms.

6. States should promote respect for human rights by business enterprises
with which they conduct commercial transactions.

Commentary

States conduct a variety of commercial transactions with business
enterprises, not least through their procurement activities. This provides
States — individually and collectively — with unique opportunities to promote
awareness of and respect for human rights by those enterprises, including
through the terms of contracts, with due regard to States’ relevant obligations
under national and international law.

SUPPORTING BUSINESS RESPECT FOR HUMAN RIGHTS IN CONFLICT-
AFFECTED AREAS

7. Because the risk of gross human rights abuses is heightened in conflict-
affected areas, States should help ensure that business enterprises
operating in those contexts are not involved with such abuses, including

by:
(a) Engaging at the earliest stage possible with business enterprises to

help them identify, prevent and mitigate the human rights-related
risks of their activities and business relationships;
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(b) Providing adequate assistance to business enterprises to assess
and address the heightened risks of abuses, paying special
attention to both gender-based and sexual violence;

() Denying access to public support and services for a business
enterprise that is involved with gross human rights abuses and
refuses to cooperate in addressing the situation;

(d) Ensuring that their current policies, legislation, regulations and
enforcement measures are effective in addressing the risk of
business involvement in gross human rights abuses.

Commentary

Some of the worst human rights abuses involving business occur amid
conflict over the control of territory, resources or a Government itself —
where the human rights regime cannot be expected to function as intended.
Responsible businesses increasingly seek guidance from States about
how to avoid contributing to human rights harm in these difficult contexts.
Innovative and practical approaches are needed. In particular, it is important
to pay attention to the risk of sexual and gender-based violence, which is
especially prevalent during times of conflict.

It is important for all States to address issues early before situations on
the ground deteriorate. In conflictaffected areas, the “host” State may
be unable to protect human rights adequately due to a lack of effective
control. Where transnational corporations are involved, their “home” States
therefore have roles to play in assisting both those corporations and host
States to ensure that businesses are not involved with human rights abuse,
while neighboring States can provide important additional support.

To achieve greater policy coherence and assist business enterprises
adequately in such situations, home States should foster closer cooperation
among their development assistance agencies, foreign and trade ministries,
and export finance institutions in their capitals and within their embassies,
as well as between these agencies and host Government actors; develop
early-warning indicators to alert government agencies and business
enterprises to problems; and attach appropriate consequences to any
failure by enterprises to cooperate in these contexts, including by denying
or withdrawing existing public support or services, or where that is not
possible, denying their future provision.
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States should warn business enterprises of the heightened risk of being
involved with gross abuses of human rights in conflictaffected areas.
They should review whether their policies, legislation, regulations and
enforcement measures effectively address this heightened risk, including
through provisions for human rights due diligence by business. Where
they identify gaps, States should take appropriate steps to address them.
This may include exploring civil, administrative or criminal liability for
enterprises domiciled or operating in their territory and/or jurisdiction that
commit or contribute to gross human rights abuses. Moreover, States should
consider multilateral approaches to prevent and address such acts, as well
as support effective collective initiatives.

All these measures are in addition to States’ obligations under international
humanitarian law in situations of armed conflict, and under international
criminal law.

ENSURING POLICY COHERENCE

8. States should ensure that governmental departments, agencies and
other State-based institutions that shape business practices are aware
of and observe the State’s human rights obligations when fulfilling
their respective mandates, including by providing them with relevant
information, training and support.

Commentary

There is no inevitable tension between States’ human rights obligations
and the laws and policies they put in place that shape business practices.
However, at times, States have to make difficult balancing decisions to
reconcile different societal needs. To achieve the appropriate balance,
States need to take a broad approach to managing the business and human
rights agenda, aimed at ensuring both vertical and horizontal domestic
policy coherence.

Vertical policy coherence entails States having the necessary policies,
laws and processes to implement their international human rights law
obligations. Horizontal policy coherence means supporting and equipping
departments and agencies, at both the national and subnational levels, that
shape business practices — including those responsible for corporate law
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and securities regulation, investment, export credit and insurance, trade
and labour - to be informed of and act in a manner compatible with the
Governments’ human rights obligations.

9. States should maintain adequate domestic policy space to meet their
human rights obligations when pursuing business-related policy
objectives with other States or business enterprises, for instance through
investment treaties or contracts.

Commentary

Economic agreements concluded by States, either with other States
or with business enterprises — such as bilateral investment treaties, free-
trade agreements or contracts for investment projects — create economic
opportunities for States. But they can also affect the domestic policy
space of Governments. For example, the terms of international investment
agreements may constrain States from fully implementing new human rights
legislation, or put them at risk of binding international arbitration if they
do so. Therefore, States should ensure that they retain adequate policy
and regulatory ability to protect human rights under the terms of such
agreements, while providing the necessary investor protfection.

10. States, when acting as members of multilateral institutions that deal
with business-related issues, should:

(a) Seek to ensure that those institutions neither restrain the ability
of their member States to meet their duty to protect nor hinder
business enterprises from respecting human rights;

(b) Encourage those institutions, within their respective mandates and
capacities, to promote business respect for human rights and,
where requested, to help States meet their duty to protect against
human rights abuse by business enterprises, including through
technical assistance, capacity-building and awareness-raising;

() Draw on these Guiding Principles to promote shared understanding
and advance international cooperation in the management of
business and human rights challenges.
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Commentary

Greater policy coherence is also needed at the international level, including
where States participate in multilateral institutions that deal with business-
related issues, such as international trade and financial institutions. States
retain their international human rights law obligations when they participate
in such institutions.

Capacity-building and awareness-raising through such institutions can play
a vital role in helping all States to fulfil their duty to protect, including by
enabling the sharing of information about challenges and best practices,
thus promoting more consistent approaches.

Collective action through multilateral institutions can help States level the
playing field with regard to business respect for human rights, but it should
do so by raising the performance of laggards. Cooperation between States,
multilateral institutions and other stakeholders can also play an important role.

These Guiding Principles provide a common reference point in this regard,
and could serve as a useful basis for building a cumulative positive effect
that takes into account the respective roles and responsibilities of all relevant
stakeholders.
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ll. THE CORPORATE RESPONSIBILITY TO RESPECT
HUMAN RIGHTS

A. FOUNDATIONAL PRINCIPLES

11. Business enterprises should respect human rights. This means that
they should avoid infringing on the human rights of others and should
address adverse human rights impacts with which they are involved.

Commentary

The responsibility to respect human rights is a global standard of expected
conduct for all business enterprises wherever they operate. It exists
independently of States’ abilities and/or willingness to fulfil their own
human rights obligations, and does not diminish those obligations. And
it exists over and above compliance with national laws and regulations
protecting human rights.

Addressing adverse human rights impacts requires taking adequate measures
for their prevention, mitigation and, where appropriate, remediation.

Business enterprises may undertake other commitments or activities to
support and promote human rights, which may contribute to the enjoyment
of rights. But this does not offset a failure to respect human rights throughout
their operations.

Business enterprises should not undermine States’ abilities to meet their
own human rights obligations, including by actions that might weaken the
integrity of judicial processes.

12. The responsibility of business enterprises to respect human rights refers
to internationally recognized human rights - understood, at @ minimum,
as those expressed in the International Bill of Human Rights and the
principles concerning fundamental rights set out in the International
Labour Organization’s Declaration on Fundamental Principles and
Rights at Work.

Commentary

Because business enterprises can have an impact on virtually the entire
spectrum of internationally recognized human rights, their responsibility to
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respect applies to all such rights. In practice, some human rights may be
at greater risk than others in particular industries or contexts, and therefore
will be the focus of heightened attention. However, situations may change,
so all human rights should be the subject of periodic review.

An authoritative list of the core internationally recognized human rights
is contained in the International Bill of Human Rights (consisting of the
Universal Declaration of Human Rights and the main instruments through
which it has been codified: the International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social and Cultural
Rights), coupled with the principles concerning fundamental rights in the
eight ILO core conventions as set out in the Declaration on Fundamental
Principles and Rights at Work. These are the benchmarks against which
other social actors assess the human rights impacts of business enterprises.
The responsibility of business enterprises to respect human rights is distinct
from issues of legal liability and enforcement, which remain defined largely
by national law provisions in relevant jurisdictions.

Depending on circumstances, business enterprises may need to consider
additional standards. For instance, enterprises should respect the human
rights of individuals belonging to specific groups or populations that require
particular attention, where they may have adverse human rights impacts
on them. In this connection, United Nations instruments have elaborated
further on the rights of indigenous peoples; women; national or ethnic,
religious and linguistic minorities; children; persons with disabilities; and
migrant workers and their families. Moreover, in situations of armed conflict
enterprises should respect the standards of international humanitarian law.

13. The responsibility to respect human rights requires that business
enterprises:

(a) Avoid causing or contributing to adverse human rights impacts
through their own activities, and address such impacts when they
occur;

(b) Seek to prevent or mitigate adverse human rights impacts that are
directly linked to their operations, products or services by their
business relationships, even if they have not contributed to those
impacts.
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Commentary

Business enterprises may be involved with adverse human rights impacts either
through their own activities or as a result of their business relationships with
other parties. Guiding Principle 19 elaborates further on the implications for
how business enterprises should address these situations. For the purpose of
these Guiding Principles a business enterprise’s “activities” are understood
to include both actions and omissions; and its “business relationships” are
understood to include relationships with business partners, entities in its
value chain, and any other non-State or State entity directly linked to its
business operations, products or services.

14. The responsibility of business enterprises to respect human rights applies
to all enterprises regardless of their size, sector, operational context,
ownership and structure. Nevertheless, the scale and complexity of
the means through which enterprises meet that responsibility may
vary according to these factors and with the severity of the enterprise’s
adverse human rights impacts.

Commentary

The means through which a business enterprise meets its responsibility to
respect human rights will be proportional to, among other factors, its size.
Small and medium-sized enterprises may have less capacity as well as more
informal processes and management structures than larger companies, so
their respective policies and processes will take on different forms. But some
small and medium-sized enterprises can have severe human rights impacts,
which will require corresponding measures regardless of their size. Severity
of impacts will be judged by their scale, scope and irremediable character.
The means through which a business enterprise meets its responsibility to
respect human rights may also vary depending on whether, and the extent
to which, it conducts business through a corporate group or individually.
However, the responsibility to respect human rights applies fully and equally
to all business enterprises.

15. In order to meet their responsibility to respect human rights, business
enterprises should have in place policies and processes appropriate to
their size and circumstances, including:
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(@) A policy commitment to meet their responsibility to respect human
rights;

(b) A human rights due diligence process to identify, prevent, mitigate
and account for how they address their impacts on human rights;

(c) Processes to enable the remediation of any adverse human rights
impacts they cause or to which they contribute.
Commentary

Business enterprises need to know and show that they respect human rights.
They cannot do so unless they have certain policies and processes in place.
Principles 16 to 24 elaborate further on these.

B. OPERATIONAL PRINCIPLES
POLICY COMMITMENT

16. As the basis for embedding their responsibility to respect human rights,
business enterprises should express their commitment to meet this
responsibility through a statement of policy that:

(@) Is approved at the most senior level of the business enterprise;
(b) Is informed by relevant internal and/or external expertise;

(c) Stipulates the enterprise’s human rights expectations of personnel,
business partners and other parties directly linked to its operations,
products or services;

(d) Is publicly available and communicated internally and externally
to all personnel, business partners and other relevant parties;

(e) Is reflected in operational policies and procedures necessary to
embed it throughout the business enterprise.

Commentary

The term “statement” is used generically, to describe whatever means an
enterprise employs to set out publicly its responsibilities, commitments, and
expectations.

The level of expertise required to ensure that the policy statementis adequately
informed will vary according to the complexity of the business enterprise’s
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operations. Expertise can be drawn from various sources, ranging from
credible online or written resources to consultation with recognized experts.

The statement of commitment should be publicly available. It should be
communicated actively to entities with which the enterprise has contractual
relationships; others directly linked to its operations, which may include
State security forces; investors; and, in the case of operations with significant
human rights risks, to the potentially affected stakeholders.

Internal communication of the statement and of related policies and
procedures should make clear what the lines and systems of accountability
will be, and should be supported by any necessary training for personnel
in relevant business functions.

Just as States should work towards policy coherence, so business enterprises
need to strive for coherence between their responsibility to respect human
rights and policies and procedures that govern their wider business
activities and relationships. This should include, for example, policies
and procedures that set financial and other performance incentives for
personnel; procurement practices; and lobbying activities where human
rights are at stake.

Through these and any other appropriate means, the policy statement
should be embedded from the top of the business enterprise through all its
functions, which otherwise may act without awareness or regard for human
rights.

HUMAN RIGHTS DUE DILIGENCE

17. In order to identify, prevent, mitigate and account for how they address
their adverse human rights impacts, business enterprises should carry
out human rights due diligence. The process should include assessing
actual and potential human rights impacts, integrating and acting upon
the findings, tracking responses, and communicating how impacts are
addressed. Human rights due diligence:

(@) Should cover adverse human rights impacts that the business
enterprise may cause or contribute to through its own activities, or
which may be directly linked to its operations, products or services
by its business relationships;
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(b) Will vary in complexity with the size of the business enterprise, the
risk of severe human rights impacts, and the nature and context of
its operations;

() Should be ongoing, recognizing that the human rights risks may
change over time as the business enterprise’s operations and
operating context evolve.

Commentary

This Principle defines the parameters for human rights due diligence, while
Principles 18 through 21 elaborate its essential components.

Human rights risks are understood to be the business enterprise’s potential
adverse human rights impacts. Potential impacts should be addressed
through prevention or mitigation, while actual impacts — those that have
already occurred - should be a subject for remediation (Principle 22).

Human rights due diligence can be included within broader enterprise risk-
management systems, provided that it goes beyond simply identifying and
managing material risks to the company itself, to include risks to rights-holders.

Human rights due diligence should be initiated as early as possible in the
development of a new activity or relationship, given that human rights risks
can be increased or mitigated already at the stage of structuring contracts
or other agreements, and may be inherited through mergers or acquisitions.

Where business enterprises have large numbers of entities in their value
chains it may be unreasonably difficult to conduct due diligence for adverse
human rights impacts across them all. If so, business enterprises should
identify general areas where the risk of adverse human rights impacts is
most significant, whether due to certain suppliers’ or clients’ operating
context, the particular operations, products or services involved, or other
relevant considerations, and prioritize these for human rights due diligence.

Questions of complicity may arise when a business enterprise contributes
to, or is seen as contributing to, adverse human rights impacts caused by
other parties. Complicity has both non-legal and legal meanings. As a non-
legal matter, business enterprises may be perceived as being “complicit” in
the acts of another party where, for example, they are seen to benefit from
an abuse committed by that party.
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As a legal matter, most national jurisdictions prohibit complicity in the
commission of a crime, and a number allow for criminal liability of business
enferprises in such cases. Typically, civil actions can also be based on
an enterprise’s alleged contribution to a harm, although these may not
be framed in human rights terms. The weight of international criminal law
jurisprudence indicates that the relevant standard for aiding and abetting
is knowingly providing practical assistance or encouragement that has a
substantial effect on the commission of a crime.

Conducting appropriate human rights due diligence should help business
enterprises address the risk of legal claims against them by showing that
they took every reasonable step to avoid involvement with an alleged human
rights abuse. However, business enterprises conducting such due diligence
should not assume that, by itself, this will automatically and fully absolve
them from liability for causing or contributing to human rights abuses.

18. Inorder to gauge human rights risks, business enterprises should identify
and assess any actual or potential adverse human rights impacts with
which they may be involved either through their own activities or as a
result of their business relationships. This process should:

(@) Draw on internal and/or independent external human rights
expertise;

(b) Involve meaningful consultation with potentially affected groups
and other relevant stakeholders, as appropriate to the size of the
business enterprise and the nature and context of the operation.

Commentary

The initial step in conducting human rights due diligence is to identify
and assess the nature of the actual and potential adverse human rights
impacts with which a business enterprise may be involved. The purpose
is to understand the specific impacts on specific people, given a specific
context of operations. Typically this includes assessing the human rights
context prior to a proposed business activity, where possible; identifying
who may be affected; cataloguing the relevant human rights standards and
issues; and projecting how the proposed activity and associated business
relationships could have adverse human rights impacts on those identified.
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In this process, business enterprises should pay special aftention to any
particular human rights impacts on individuals from groups or populations
that may be at heightened risk of vulnerability or marginalization, and bear
in mind the different risks that may be faced by women and men.

While processes for assessing human rights impacts can be incorporated
within other processes such as risk assessments or environmental and social
impact assessments, they should include all internationally recognized
human rights as a reference point, since enterprises may potentially impact
virtually any of these rights.

Because human rights situations are dynamic, assessments of human
rights impacts should be undertaken at regular intervals: prior to a new
activity or relationship; prior to major decisions or changes in the operation
(e.g. market entry, product launch, policy change, or wider changes to
the business); in response to or anticipation of changes in the operating
environment (e.g. rising social tensions); and periodically throughout the
life of an activity or relationship.

To enable business enterprises to assess their human rights impacts
accurately, they should seek to understand the concerns of potentially
affected stakeholders by consulting them directly in a manner that takes into
account language and other potential barriers to effective engagement.
In situations where such consultation is not possible, business enterprises
should consider reasonable alternatives such as consulting credible,
independent expert resources, including human rights defenders and others
from civil society.

The assessment of human rights impacts informs subsequent steps in the
human rights due diligence process.

19. In order to prevent and mitigate adverse human rights impacts, business
enterprises should integrate the findings from their impact assessments
across relevant internal functions and processes, and take appropriate
action.

(a) Effective integration requires that:

(i) Responsibility for addressing such impacts is assigned to the
appropriate level and function within the business enterprise;
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(ii) Internal decision-making, budget allocations and oversight
processes enable effective responses to such impacts.

(b) Appropriate action will vary according to:

(i) Whether the business enterprise causes or contributes to an
adverse impact, or whether it is involved solely because the
impact is directly linked to its operations, products or services
by a business relationship;

(i) The extent of its leverage in addressing the adverse impact.

Commentary

The horizontal integration across the business enterprise of specific findings
from assessing human rights impacts can only be effective if its human
rights policy commitment has been embedded into all relevant business
functions. This is required fo ensure that the assessment findings are properly
understood, given due weight, and acted upon.

In assessing human rights impacts, business enterprises will have looked
for both actual and potential adverse impacts. Potential impacts should be
prevented or mitigated through the horizontal integration of findings across
the business enterprise, while actual impacts—those that have already
occurred — should be a subject for remediation (Principle 22).

Where a business enterprise causes or may cause an adverse human rights
impact, it should take the necessary steps to cease or prevent the impact.

Where a business enterprise contributes or may contribute to an adverse
human rights impact, it should take the necessary steps to cease or prevent
its contribution and use its leverage to mitigate any remaining impact to
the greatest extent possible. Leverage is considered to exist where the
enterprise has the ability to effect change in the wrongful practices of an
entity that causes a harm.

Where a business enterprise has not contributed to an adverse human
rights impact, but that impact is nevertheless directly linked to its
operations, products or services by its business relationship with another
entity, the situation is more complex. Among the factors that will enter
info the determination of the appropriate action in such situations are the
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enterprise’s leverage over the entity concerned, how crucial the relationship
is to the enterprise, the severity of the abuse, and whether terminating
the relationship with the entity itself would have adverse human rights
consequences.

The more complex the situation and its implications for human rights, the
stronger is the case for the enterprise to draw on independent expert advice
in deciding how to respond.

If the business enterprise has leverage to prevent or mitigate the adverse
impact, it should exercise it. And if it lacks leverage there may be ways for
the enterprise to increase it. Leverage may be increased by, for example,
offering capacity-building or other incentives to the related entity, or
collaborating with other actors.

There are situations in which the enterprise lacks the leverage to prevent
or mitigate adverse impacts and is unable to increase its leverage. Here,
the enterprise should consider ending the relationship, taking into account
credible assessments of potential adverse human rights impacts of doing so.

Where the relationship is “crucial” to the enterprise, ending it raises further
challenges. A relationship could be deemed as crucial if it provides a
product or service that is essential to the enterprise’s business, and for which
no reasonable alternative source exists. Here the severity of the adverse
human rights impact must also be considered: the more severe the abuse,
the more quickly the enterprise will need to see change before it takes a
decision on whether it should end the relationship. In any case, for as long
as the abuse continues and the enterprise remains in the relationship, it
should be able to demonstrate its own ongoing efforts to mitigate the impact
and be prepared to accept any consequences — reputational, financial or
legal — of the continuing connection.

20. In order to verify whether adverse human rights impacts are being
addressed, business enterprises should track the effectiveness of their
response. Tracking should:

(a) Be based on appropriate qualitative and quantitative indicators;

(b) Draw on feedback from both internal and external sources,
including affected stakeholders.
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Commentary

Tracking is necessary in order for a business enterprise to know if its human
rights policies are being implemented optimally, whether it has responded
effectively to the identified human rights impacts, and to drive continuous
improvement.

Business enterprises should make particular efforts to track the effectiveness
of their responses to impacts on individuals from groups or populations that
may be at heightened risk of vulnerability or marginalization.

Tracking should be integrated into relevant internal reporting processes.
Business enterprises might employ tools they already use in relation to
other issues. This could include performance contracts and reviews as well
as surveys and audits, using gender-disaggregated data where relevant.
Operationallevel grievance mechanisms can also provide important
feedback on the effectiveness of the business enterprise’s human rights due
diligence from those directly affected (see Principle 29).

21. In order to account for how they address their human rights impacts,
business enterprises should be prepared to communicate this externally,
particularly when concerns are raised by or on behalf of affected
stakeholders. Business enterprises whose operations or operating
contexts pose risks of severe human rights impacts should report
formally on how they address them. In all instances, communications

should:

(@) Be of a form and frequency that reflect an enterprise’s human
rights impacts and that are accessible to its intended audiences;

(b) Provide information that is sufficient to evaluate the adequacy of
an enterprise’s response to the particular human rights impact
involved;

(c) In turn not pose risks to affected stakeholders, personnel or to
legitimate requirements of commercial confidentiality.
Commentary

The responsibility to respect human rights requires that business enterprises
have in place policies and processes through which they can both know
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and show that they respect human rights in practice. Showing involves
communication, providing a measure of transparency and accountability
to individuals or groups who may be impacted and to other relevant
stakeholders, including investors.

Communication can take a variety of forms, including in-person meetings,
online dialogues, consultation with affected stakeholders, and formal
public reports. Formal reporting is itself evolving, from traditional annual
reports and corporate responsibility/sustainability reports, to include online
updates and integrated financial and nonfinancial reports.

Formal reporting by enterprises is expected where risks of severe human
rights impacts exist, whether this is due to the nature of the business
operations or operating contexts. The reporting should cover topics and
indicators concerning how enterprises identify and address adverse impacts
on human rights. Independent verification of human rights reporting can
strengthen its content and credibility. Sector-specific indicators can provide
helpful additional detail.

REMEDIATION

22. Where business enterprises identify that they have caused or
contributed to adverse impacts, they should provide for or cooperate in
their remediation through legitimate processes.

Commentary

Even with the best policies and practices, a business enterprise may cause
or contribute to an adverse human rights impact that it has not foreseen or
been able to prevent.

Where a business enterprise identifies such a situation, whether through
its human rights due diligence process or other means, its responsibility to
respect human rights requires active engagement in remediation, by itself or
in cooperation with other actors. Operationallevel grievance mechanisms
for those potentially impacted by the business enterprise’s activities can be
one effective means of enabling remediation when they meet certain core
criteria, as set out in Principle 31.

Where adverse impacts have occurred that the business enterprise has not
caused or contributed to, but which are directly linked to its operations,
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products or services by a business relationship, the responsibility to
respect human rights does not require that the enterprise itself provide for
remediation, though it may take a role in doing so.

Some situations, in particular where crimes are alleged, typically will
require cooperation with judicial mechanisms.

Further guidance on mechanisms through which remediation may be
sought, including where allegations of adverse human rights impacts are
contested, is included in chapter lll on access to remedy.

ISSUES OF CONTEXT
23. In dll contexts, business enterprises should:

(@) Comply with all applicable laws and respect internationally
recognized human rights, wherever they operate;

(b) Seek ways to honour the principles of internationally recognized
human rights when faced with conflicting requirements;

(c) Treat the risk of causing or contributing to gross human rights
abuses as a legal compliance issue wherever they operate.

Commentary

Although particular country and local contexts may affect the human rights
risks of an entferprise’s activities and business relationships, all business
enterprises have the same responsibility to respect human rights wherever
they operate. Where the domestic context renders it impossible to meet this
responsibility fully, business enterprises are expected to respect the principles
of internationally recognized human rights to the greatest extent possible in
the circumstances, and to be able to demonstrate their efforts in this regard.

Some operating environments, such as conflict-affected areas, may increase
the risks of enterprises being complicit in gross human rights abuses
committed by other actors (security forces, for example). Business enterprises
should treat this risk as a legal compliance issue, given the expanding
web of potential corporate legal liability arising from extraterritorial civil
claims, and from the incorporation of the provisions of the Rome Statute of
the International Criminal Court in jurisdictions that provide for corporate
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criminal responsibility. In addition, corporate directors, officers and
employees may be subject to individual liability for acts that amount to
gross human rights abuses.

In complex contexts such as these, business enterprises should ensure that
they do not exacerbate the situation. In assessing how best to respond, they
will often be well advised to draw on not only expertise and cross-functional
consultation within the enterprise, but also to consult externally with credible,
independent experts, including from Governments, civil society, national
human rights institutions and relevant multi-stakeholder initiatives.

24. Where it is necessary to prioritize actions to address actual and
potential adverse human rights impacts, business enterprises should
first seek to prevent and mitigate those that are most severe or where
delayed response would make them irremediable.

Commentary

While business enterprises should address all their adverse human rights
impacts, it may not always be possible to address them simultaneously. In
the absence of specific legal guidance, if prioritization is necessary business
enterprises should begin with those human rights impacts that would be
most severe, recognizing that a delayed response may affect remediability.
Severity is not an absolute concept in this context, but is relative to the other
human rights impacts the business enterprise has identified.
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lll. ACCESS TO REMEDY

A. FOUNDATIONAL PRINCIPLE

25. As part of their duty to protect against business-related human rights
abuse, States must take appropriate steps to ensure, through judicial,
administrative, legislative or other appropriate means, that when such
abuses occur within their territory and/or jurisdiction those affected
have access to effective remedy.

Commentary

Unless States take appropriate steps to investigate, punish and redress
business-related human rights abuses when they do occur, the State duty to
protect can be rendered weak or even meaningless.

Access to effective remedy has both procedural and substantive aspects.
The remedies provided by the grievance mechanisms discussed in this
section may take a range of substantive forms the aim of which, generally
speaking, will be to counteract or make good any human rights harms that
have occurred. Remedy may include apologies, restitution, rehabilitation,
financial or nonfinancial compensation and punitive sanctions (whether
criminal or administrative, such as fines), as well as the prevention of
harm through, for example, injunctions or guarantees of non-repetition.
Procedures for the provision of remedy should be impartial, protected from
corruption and free from political or other attempts to influence the outcome.

For the purpose of these Guiding Principles, a grievance is understood
to be a perceived injustice evoking an individual’s or a group’s sense
of entitlement, which may be based on law, contract, explicit or implicit
promises, customary practice, or general notions of fairness of aggrieved
communities. The term grievance mechanism is used to indicate any
routinized, State-based or non-State-based, judicial or non-judicial process
through which grievances concerning business-related human rights abuse
can be raised and remedy can be sought.

State-based grievance mechanisms may be administered by a branch
or agency of the State, or by an independent body on a statutory
or constitutional basis. They may be judicial or non-judicial. In some
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mechanisms, those affected are directly involved in seeking remedy; in
others, an intermediary seeks remedy on their behalf. Examples include
the courts (for both criminal and civil actions), labour tribunals, national
human rights institutions, National Contact Points under the Guidelines for
Multinational Enterprises of the Organisation for Economic Co-operation
and Development, many ombudsperson offices, and Government-run
complaints offices.

Ensuring access to remedy for business-related human rights abuses
requires also that States facilitate public awareness and understanding of
these mechanisms, how they can be accessed, and any support (financial
or expert) for doing so.

State-based judicial and non-judicial grievance mechanisms should
form the foundation of a wider system of remedy. Within such a system,
operationallevel grievance mechanisms can provide early stage recourse
and resolution. State-based and operational-level mechanisms, in turn, can
be supplemented or enhanced by the remedial functions of collaborative
initiatives as well as those of international and regional human rights
mechanisms. Further guidance with regard to these mechanisms is provided
in Guiding Principles 26 to 31.

B. OPERATIONAL PRINCIPLES
STATE-BASED JUDICIAL MECHANISMS

26. States should take appropriate steps to ensure the effectiveness of
domestic judicial mechanisms when addressing business-related human
rights abuses, including considering ways to reduce legal, practical and
other relevant barriers that could lead to a denial of access to remedy.

Commentary

Effective judicial mechanisms are at the core of ensuring access to remedy.
Their ability to address business-related human rights abuses depends on
their impartiality, integrity and ability to accord due process.

States should ensure that they do not erect barriers to prevent legitimate
cases from being brought before the courts in situations where judicial
recourse is an essential part of accessing remedy or alternative sources of
effective remedy are unavailable. They should also ensure that the provision
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of justice is not prevented by corruption of the judicial process, that courts
are independent of economic or political pressures from other State agents
and from business actors, and that the legitimate and peaceful activities of
human rights defenders are not obstructed.

Legal barriers that can prevent legitimate cases involving business-related
human rights abuse from being addressed can arise where, for example:

* The way in which legal responsibility is attributed among members of
a corporate group under domestic criminal and civil laws facilitates the
avoidance of appropriate accountability;

* Where claimants face a denial of justice in a host State and cannot
access home State courts regardless of the merits of the claim;

® Where certain groups, such as indigenous peoples and migrants, are
excluded from the same level of legal protection of their human rights
that applies to the wider population.

Practical and procedural barriers to accessing judicial remedy can arise
where, for example:

* The costs of bringing claims go beyond being an appropriate deterrent
to unmeritorious cases and/or cannot be reduced to reasonable levels
through Government support, "marketbased" mechanisms (such as
litigation insurance and legal fee structures), or other means;

e Claimants experience difficulty in securing legal representation, due to
a lack of resources or of other incentives for lawyers to advise claimants
in this area;

e There are inadequate options for aggregating claims or enabling
representative proceedings (such as class actions and other collective
action procedures), and this prevents effective remedy for individual
claimants;

e State prosecutors lack adequate resources, expertise and support to
meet the State’s own obligations to investigate individual and business
involvement in human rights-related crimes.

Many of these barriers are the result of, or compounded by, the frequent
imbalances between the parties to business-related human rights claims,
such as in their financial resources, access to information and expertise.
Moreover, whether through active discrimination or as the unintended
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consequences of the way judicial mechanisms are designed and operate,
individuals from groups or populations at heightened risk of vulnerability or
marginalization often face additional cultural, social, physical and financial
impediments to accessing, using and benefiting from these mechanisms.
Particular attention should be given to the rights and specific needs of
such groups or populations at each stage of the remedial process: access,
procedures and outcome.

STATE-BASED NON-JUDICIAL GRIEVANCE MECHANISMS

27. States should provide effective and appropriate non-judicial grievance
mechanisms, alongside judicial mechanisms, as part of a comprehensive
State-based system for the remedy of business-related human rights
abuse.

Commentary

Administrative, legislative and other non-judicial mechanisms play an
essential role in complementing and supplementing judicial mechanisms.
Even where judicial systems are effective and well-resourced, they cannot
carry the burden of addressing all alleged abuses; judicial remedy is not
always required; nor is it always the favoured approach for all claimants.

Gaps in the provision of remedy for business-related human rights abuses
could be filled, where appropriate, by expanding the mandates of existing
non-judicial mechanisms and/or by adding new mechanisms. These may
be mediation-based, adjudicative or follow other culturally appropriate
and rights-compatible processes — or involve some combination of these -
depending on the issues concerned, any public interest involved, and the
potential needs of the parties. To ensure their effectiveness, they should meet
the criteria set out in Principle 31.

National human rights institutions have a particularly important role to play
in this regard.

As with judicial mechanisms, States should consider ways to address any
imbalances between the parties to business-related human rights claims
and any additional barriers to access faced by individuals from groups or
populations at heightened risk of vulnerability or marginalization.



NON-STATE-BASED GRIEVANCE MECHANISMS

28. States should consider ways to facilitate access to effective non-State-
based grievance mechanisms dealing with business-related human
rights harms.

Commentary

One category of non-State-based grievance mechanisms encompasses
those administered by a business enterprise alone or with stakeholders, by
an industry association or a multi-stakeholder group. They are non-judicial,
but may use adjudicative, dialogue-based or other culturally appropriate
and rights-compatible processes. These mechanisms may offer particular
benefits such as speed of access and remediation, reduced costs and/or
transnational reach.

Another category comprises regional and international human rights
bodies. These have dealt most often with alleged violations by States of
their obligations to respect human rights. However, some have also dealt
with the failure of a State to meet its duty to protect against human rights
abuse by business enterprises.

States can play a helpful role in raising awareness of, or otherwise
facilitating access to, such options, alongside the mechanisms provided by
States themselves.

29. To make it possible for grievances to be addressed early and
remediated directly, business enterprises should establish or participate
in effective operational-level grievance mechanisms for individuals and
communities who may be adversely impacted.

Commentary

Operational-level grievance mechanisms are accessible directly to
individuals and communities who may be adversely impacted by a business
enferprise. They are typically administered by enterprises, alone or in
collaboration with others, including relevant stakeholders. They may also
be provided through recourse to a mutually acceptable external expert or
body. They do not require that those bringing a complaint first access other
means of recourse. They can engage the business enterprise directly in
assessing the issues and seeking remediation of any harm.
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Operationallevel grievance mechanisms perform two key functions
regarding the responsibility of business enterprises to respect human rights.

e First, they support the identification of adverse human rights impacts as
a part of an enterprise’s ongoing human rights due diligence. They do
so by providing a channel for those directly impacted by the enterprise’s
operations fo raise concerns when they believe they are being or will
be adversely impacted. By analysing trends and patterns in complaints,
business enterprises can also identify systemic problems and adapt their
practices accordingly;

e Second, these mechanisms make it possible for grievances, once
identified, to be addressed and for adverse impacts to be remediated
early and directly by the business enterprise, thereby preventing harms
from compounding and grievances from escalating.

Such mechanisms need not require that a complaint or grievance amount
to an alleged human rights abuse before it can be raised, but specifically
aim to identify any legitimate concerns of those who may be adversely
impacted. If those concerns are not identified and addressed, they may
over time escalate into more major disputes and human rights abuses.

Operational-level grievance mechanisms should reflect certain criteria to
ensure their effectiveness in practice (Principle 31). These criteria can be
met through many different forms of grievance mechanism according fo the
demands of scale, resource, sector, culture and other parameters.

Operationallevel grievance mechanisms can be important complements
to wider stakeholder engagement and collective bargaining processes,
but cannot substitute for either. They should not be used to undermine the
role of legitimate trade unions in addressing labour-related disputes, nor
to preclude access to judicial or other non-judicial grievance mechanisms.

30. Industry, multi-stakeholder and other collaborative initiatives that are
based on respect for human rights-related standards should ensure
that effective grievance mechanisms are available.

Commentary

Human rights-related standards are increasingly reflected in commitments
undertaken by industry bodies, multi-stakeholder and other collaborative
initiatives, through codes of conduct, performance standards, global
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framework agreements between trade unions and transnational
corporations, and similar undertakings.

Such collaborative initiatives should ensure the availability of effective
mechanisms through which affected parties or their legitimate representatives
can raise concerns when they believe the commitments in question have
not been met. The legitimacy of such initiatives may be put at risk if
they do not provide for such mechanisms. The mechanisms could be at
the level of individual members, of the collaborative initiative, or both.
These mechanisms should provide for accountability and help enable the
remediation of adverse human rights impacts.

EFFECTIVENESS CRITERIA FOR NON-JUDICIAL GRIEVANCE MECHANISMS

31. In order to ensure their effectiveness, non-judicial grievance
mechanisms, both State-based and non-State-based, should be:

(a) Legitimate: enabling trust from the stakeholder groups for whose
use they are intended, and being accountable for the fair conduct
of grievance processes;

(b) Accessible: being known to all stakeholder groups for whose use
they are intended, and providing adequate assistance for those
who may face particular barriers to access;

(c) Predictable: providing a clear and known procedure with an
indicative time frame for each stage, and clarity on the types
of process and outcome available and means of monitoring
implementation;

(d) Equitable: seeking to ensure that aggrieved parties have
reasonable access to sources of information, advice and expertise
necessary to engage in a grievance process on fair, informed and
respectful terms;

(e) Transparent: keeping parties to a grievance informed about
its progress, and providing sufficient information about the
mechanism’s performance to build confidence in its effectiveness
and meet any public interest at stake;
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() Rights-compatible: ensuring that outcomes and remedies accord
with internationally recognized human rights;

(g) A source of continuous learning: drawing on relevant measures
to identify lessons for improving the mechanism and preventing
future grievances and harms;

Operational-level mechanisms should also be:

(h) Based on engagement and dialogue: consulting the stakeholder
groups for whose use they are intended on their design and
performance, and focusing on dialogue as the means to address
and resolve grievances.

Commentary

A grievance mechanism can only serve its purpose if the people it is
intended to serve know about it, trust it and are able to use it. These criteria
provide a benchmark for designing, revising or assessing a non-judicial
grievance mechanism to help ensure that it is effective in practice. Poorly
designed or implemented grievance mechanisms can risk compounding
a sense of grievance amongst affected stakeholders by heightening their
sense of disempowerment and disrespect by the process.

The first seven criteria apply to any State-based or non-State-based,
adjudicative or dialogue-based mechanism. The eighth criterion is specific
to operational-level mechanisms that business enterprises help administer.

The term “grievance mechanism” is used here as a term of art. The term
itself may not always be appropriate or helpful when applied to a specific
mechanism, but the criteria for effectiveness remain the same. Commentary
on the specific criteria follows:

(a) Stakeholders for whose use a mechanism is intended must trust it
if they are to choose to use it. Accountability for ensuring that the
parties fo a grievance process cannot interfere with its fair conduct
is typically one important factor in building stakeholder trust;

(b)  Barriers to access may include a lack of awareness of the mechanism,
language, literacy, costs, physical location and fears of reprisal;

() In order for a mechanism to be trusted and used, it should provide
public information about the procedure it offers. Time frames for
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each stage should be respected wherever possible, while allowing
that flexibility may sometimes be needed;

(d) In grievances or disputes between business enterprises and
affected stakeholders, the latter frequently have much less access
to information and expert resources, and often lack the financial
resources to pay for them. Where this imbalance is not redressed, it
can reduce both the achievement and perception of a fair process
and make it harder to arrive at durable solutions;

(e) Communicating regularly with parties about the progress of
individual grievances can be essential to retaining confidence
in the process. Providing transparency about the mechanism’s
performance to wider stakeholders, through statistics, case studies
or more detailed information about the handling of certain cases,
can be important to demonstrate its legitimacy and retain broad
trust. At the same time, confidentiality of the dialogue between
parties and of individuals’ identities should be provided where
necessary;

()  Grievances are frequently not framed in terms of human rights
and many do not initially raise human rights concerns. Regardless,
where outcomes have implications for human rights, care should be
taken to ensure that they are in line with internationally recognized
human rights;

(g) Regular analysis of the frequency, patterns and causes of grievances
can enable the institution administering the mechanism to identify
and influence policies, procedures or practices that should be
altered to prevent future harm;

(h) For an operationallevel grievance mechanism, engaging with
affected stakeholder groups about its design and performance can
help to ensure that it meets their needs, that they will use it in
practice, and that there is a shared inferest in ensuring its success.
Since a business enterprise cannot, with legitimacy, both be the
subject of complaints and unilaterally determine their outcome,
these mechanisms should focus on reaching agreed solutions
through dialogue. Where adjudication is needed, this should be
provided by a legitimate, independent third-party mechanism.
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